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FOREWORD 


What  started  out  as  a  "revision"  of  DLC's  1983/86 
publication,  Discrimination  of  the  Basis  of 
Handicap,  informally  known  as  the  "Red 
Book,"  turned  into  the  major  rewrite  and  expansion  that 
appears  in  this  volume.  This  happened  in  part  because  of  the 
increase  in  case  law  addressing  existing  statutes  and  because 
of  enactment  of  the  major  new  statutes  prohibiting  discrimi- 
nation on  the  basis  of  disability — e.g.,  the  Federal  Fair 
Housing  Amendments  Act,  the  state  Housing  Bill  of  Rights, 
and,  most  prominently,  the  Americans  with  Disabilities  Act 
The  Housing  statues  greatly  expanded  the  reach  of  discrimi- 
nation law  into  an  area  of  major  importance  to  people  with 
disabilities.  The  Americans  with  Disabilities  Act  expanded 
the  reach  of  federal  disability  discrimination  law  into  practi- 
cally all  areas  of  life,  and  also  signaled  the  political  coming 
of  age  of  the  disability  rights  movement  as  a  national  political 
force. 

This  Handbook  also  grew  because  DLC's  Discrimination 
Unit  wanted  the  document  to  be  more  useful  for  attorneys  and 
other  practitioners.  While  it  is  still  intended  to  be  useful  to  a 
lay  reader,  there  are  also  extensive  footnotes  giving  citations 
to  statutes,  regulations,  and  cases,  as  well  as  more  explana- 
tions of  legal  and  strategic  points. 

A  project  of  this  magnitude  obviously  could  not  have  been 
accomplished  without  much  hard  work.  The  primary  credit 
goes  to  Jane  K.  Alper  and  Deborah  Piltch,  DLC  staff  attor- 
neys in  the  Discrimination  Unit,  who  wrote  and  edited  most 


portions  of  the  Handbook.  Much  of  the  early  work  on  this 
project  was  done  by  Allan  Macurdy  and  Harry  Beyer  of  the 
Pike  Institute  of  Boston  University  School  of  Law,  and  by 
DLC's  former  Director  and  Deputy  Director,  William  Crane, 
whose  practice  memorandum  on  the  federal  Fair  Housing 
Amendments  was  substantially  incorporated  into  the  hand- 
book. Ruth  Baden  did  a  great  deal  of  the  research  preparatory 
to  the  actual  writing  of  the  Handbook.  Major  editing  and  final 
production  of  the  book  was  done  by  the  Pike  Institute.  The 
authors  thank  Bill  Crane,  Stu  Graham,  Sue  Herz,  Andy 
Imparato,  Richard  Howard,  Sara  Berman,  Bob  Crabtree, 
Claudia  Marbach  and  the  many  others  who  helped  in  the 
production  or  revision  of  the  final  version. 

We  consider  this  publication  to  be  a  critical  part  of  DLC's 
information  and  advocacy  effort  for  people  with  disabilities. 
DLC  staff  played  a  major  role  in  enactment  of  several  of  the 
statutes  discussed  here  (e.g.,  the  disability  amendment  to  the 
state  Employment  Discrimination  and  Housing  Discrimina- 
tion statutes)  and  in  representing  plaintiffs  in  some  of  the 
cases  discussed  in  the  material  (e.g.,  David  D.  v.  Dartmouth 
School  Committee,  Pyramid  Co.  v.  Architectural  Barriers 
Board).  This  publication  is  part  of  our  effort  to  inform  both 
people  with  disabilities  and  those  who  must  comply  with 
these  laws.  Hopefully,  the  Handbook  can  also  further  the 
cause  of  helping  the  nondisabled  world  understand  the  need, 
potential,  and  right  of  people  with  disabilities  to  be  full, 
contributing  members  of  society. 


Richard  F.  Howard 
Executive  Director 
May,  1992 
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I.  OVERVIEW 


A.   Introduction 

This  Handbook  describes  the  right  of  Massachusetts  resi- 
dents with  disabilities  to  be  free  from  discrimination  on  the 
basis  of  disability,  and  explains  how  people  may  protect  and 
enforce  this  right. 

Discrimination  may  occur  in  many  ways.  For  example,  a 
student  with  a  physical  disability  may  be  excluded  from  her 
school's  extracurricular  activities,  a  man  with  epilepsy  or 
facial  disfigurement  or  previous  mental  illness  may  be  denied 
employment,  or  a  mentally  retarded  woman  may  be  denied 
services  at  a  local  hospital.  Individuals  with  a  history  of  a 
disabling  condition,  or  possessing  a  trait  others  regard  as 
disabling,  may  also  experience  discrimination.  In  each  case, 
the  law  may  prohibit  denial  of  opportunities,  benefits,  or 
services,  based  upon  the  person 's  actual  or  perceived  disabil- 
ity. 

As  the  Handbook  is  written  for  persons  with  disabilities 
and  disability-rights  advocates,  including  attorneys,  we  seek 
both  to  explain  the  various  state  and  federal  laws  relating  to 
discrimination  and  to  show  how  these  laws  can  be  used  in 
individual  cases  of  discrimination.  We  have  tried  to  present 
information  in  non-technical  language  where  possible.  Fre- 
quently encountered  terms  will  be  defined  in  this  chapter,  and 
there  is  an  index  at  the  end  of  the  Handbook. 

1.  NEW  FEDERAL  LAWS 

The  Handbook  provides  an  introduction  to  several  sources 
of  law  banning  discrimination  on  the  basis  of  disability. 
Since  the  1986  edition  of  this  Handbook,  there  have  been 
many  significant  developments  in  the  area  of  discrimina- 
tion law.  Most  important  has  been  the  enactment  of  the 
Americans  with  Disabilities  Act  (ADA)  in  the  summer  of 
1990. l  For  the  first  time,  disability  has  joined  race,  sex, 
national  origin,  religion  and  alienage  as  part  of  the  inte- 
grated civil  rights  enforcement  system  set  in  place  by 
Congress  and  carried  out  by  federal  agencies  and  courts. 
The  ADA  expands  the  coverage  of  federal  law  in  the  kinds 
of  discrimination  addressed  and  in  the  number  of  organiza- 
tions, employers,  and  agencies  subject  to  the  requirements 
of  the  law.  Public  and  private  employers  of  15  or  more 
employees,  state  and  local  government  agencies,  places  of 
public  accommodation,  and  transit  systems  are  prohibited 
from  discriminating  against  individuals  with  disabilities 
and  may  be  required  to  make  changes  in  policy  or  facilities. 
And  all  telephone  systems  will  have  to  accommodate 
people  with  hearing  or  speech  impairments.  The  basic 
principles  of  the  ADA,  as  well  as  its  scope  and  implemen- 


tation will  be  discussed.  Because  the  ADA  is  so  new,  its 
interpretation  by  the  courts  has  just  begun.  Thus,  there  is 
less  to  guide  us,  although  we  can  explain  the  various 
sections  of  the  ADA  and  its  regulations,  as  well  as  how 
enforcement  is  likely  to  be  carried  out. 

In  addition  to  the  passage  of  the  ADA,  a  second  new  law 
protects  the  legal  rights  of  persons  with  disabilities  to  be 
free  from  housing  discrimination.  In  1988,  Title  VIQ  of  the 
Federal  Civil  Rights  Act  of  1968,  which  bans  discrimina- 
tion in  almost  all  housing,  private  as  well  as  public,  on  the 
basis  of  race,  national  origin,  religion,  and  (through  later 
amendment)  sex,  was  amended  to  prohibit  discrimination 
on  the  basis  of  disability.2 

Finally,  the  Air  Carrier  Access  Act  of  19863  restored 
anti-discrimination  protection  to  air  travel  that  had  been 
removed  by  the  U.S.  Supreme  Court's  1986  ruling  in  the 
case  of  U.S.  Department  of  Transportation  v.  Paralyzed 
Veterans  of  America.4 

Prior  to  the  passage  of  these  laws,  the  primary  federal 
law  prohibiting  disability-based  discrimination  was  the 
Rehabilitation  Act  of  1973.  The  Rehabilitation  Act  cov- 
ered federal  agencies  (sections  501  and  504),  federal  con- 
tractors (section  503)  and  recipients  of  federal  assistance 
(section  504).  Advocates  may  find  continued  vitality  in  the 
older  law.  A  substantial  body  of  regulations  has  been 
promulgated  under  the  Rehabilitation  Act,  and  section  504 
has  been  the  basis  for  a  great  deal  of  case  law  over  the  last 
decade  and  a  half.  We  will  examine  the  provisions  and 
interpretation  of  the  Rehabilitation  Act  both  for  its  continu- 
ing, independent  relevance  and  for  guidance  in  under- 
standing similar  provisions  in  the  ADA,  federal  housing 
law,  and  state  law. 

2.  STATE  LAW  PROTECTION  AGAINST 
DISCRIMINATION 

State  protections  against  discrimination  are  an  integral  part 
of  advocacy  and  an  additional  source  of  important  rights, 
particularly  in  Massachusetts.  The  Massachusetts  Consti- 
tutional Amendment  Article  1 14  prohibits  disability-based 
discrimination  under  any  program  or  activity  within  the 
Commonwealth.  Chapter  533  of  the  Massachusetts  Acts  of 
1983  prohibits  discrimination  in  employment;5  the  public 
accommodations  law  bans  the  exclusion  or  segregation  of 
individuals  with  disabilities  in  restaurants,  hotels,  movie 
theaters  and  all  places  of  public  accommodation;6  and  the 
Housing  Bill  of  Rights  prohibits  discrimination  in  hous- 
ing.7 Though  the  language  of  these  laws  often  resembles 
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federal  law,  these  provisions  can  be,  and  often  have  been, 
interpreted  more  broadly.  We  will  examine  these  laws  and 
their  enforcement  in  the  overview  and  in  detail  in  later 
chapters  devoted  to  public  accommodation,  architectural 
and  transportation  accessibility,  employment,  housing, 
and  education. 

Given  all  of  the  changes  in  the  area  of  handicap  discrimi- 
nation law,  it  should  not  surprise  the  reader  that,  if  she  has 
been  discriminated  against  on  the  basis  of  her  disability, 
she  may  be  protected  by  more  than  one  law.  If  this  is  the 
case,  it  may  be  appropriate  to  pursue  more  than  one  avenue 
of  redress.  Generally,  this  is  recommended.  For  example, 
if  an  individual  with  a  disability  has  been  denied  employ- 
ment because  of  his  disability,  he  may  have  a  claim  under 
both  state  laws  and  federal  laws.  He  should  then  file  a 
complaint  with  the  appropriate  state  agency  and  the  appro- 
priate federal  agency.  Be  aware  that  each  law  has  its  own 
rules  on  how  to  proceed  with  a  complaint. 

B.   How  To  Use  This  Handbook 

When  an  individual  with  a  perceived  or  actual  disability 
encounters  discrimination  and  wants  to  respond,  there  are 
two  major  questions  that  must  be  answered: 

1)  What  laws  protect  me  in  this  situation? 

2)  To  enforce  my  rights,  what  do  I  need  to  do? 

The  Handbook  is  designed  around  these  questions,  and  this 
section  explains  how  the  Handbook  addresses  each  question. 

1.  WHAT  LAWS  PROTECT  ME? 
The  Handbook  contains  descriptions  of  legal  protections  at 
several  points.  First,  this  overview  begins  with  the  charts, 
"Major  Federal  Laws  Prohibiting  Discrimination  Against 
People  with  Disabilities"  and  "Massachusetts  Laws  Pro- 
hibiting Discrimination  Against  People  with  Disabilities" 
on  pages  2-3.  These  charts  describe  the  important  federal 
and  state  laws,  what  types  of  discrimination  they  cover, 
how  the  laws  are  enforced  (courts,  agencies,  etc.)  and  what 
remedies  can  be  won.  The  last  section  of  this  chapter 
discusses  key  concepts  in  disability  discrimination.  Fi- 
nally, the  chapters  that  follow  examine  in  detail  specific 
laws  relating  to  public  accommodations,  access,  employ- 
ment, transportation,  housing,  and  education.  Bear  in  mind 
that,  although  this  Handbook  has  been  organized  by 
subject  area,  many  of  these  categories  overlap.  A  case 
involving  one  area  can  have  implications  for  future  cases 
involving  a  different  subject  For  example,  a  case  that 
involves  employment  discrimination  may  later  become  a 
key  case  in  the  context  of  education.  Rather  than  discuss 
a  case  over  and  over  again,  important  cases  have  generally 
been  discussed  in  the  section  of  the  Handbook  dealing  with 


the  subject  matter  of  the  case.  If  a  case  has  important 
-  implications  for  other  subjects,  it  has  also  been  mentioned 
in  those  sections,  and  the  reader  has  been  referred  to  the 
pages  in  the  Handbook  which  contain  a  more  extensive 
discussion  of  the  case. 

2.  TO  ENFORCE  MY  RIGHTS,  WHAT  MUST  I  DO? 
The  Overview  will  discuss  general  enforcement  proce- 
dures and  introduce  concepts  and  terms  that  lay  readers 
may  not  have  encountered  before.  The  legal  charts  provide 
a  brief  description  of  how  each  law  is  enforced.  Specific 
procedures  and  "how-to"  advice  will  appear  in  each  sub- 
ject chapter.  You  may  also  wish  to  utilize  the  index  with 
cross  reference  and  the  footnotes.  Appendix  A  contains  a 
model  complaint  form. 

3.  LEGAL  PROCESSES  AND  TERMS 

For  those  unfamiliar  with  legal  processes  and  terms,  we 
provide  below  an  introduction  to  important  concepts  that 
relate  to  discrimination  claims.  More  experienced  readers 
may  skip  over  this  section. 

a.  What  is  the  "Law"? 

The  "law"  is  made  up  of  several  kinds  of  rules:  statutes, 
regulations,  judicial  decisions,  administrative  decisions, 
and  executive  orders. 

(1)  Statutes 

A  statute  is  law  in  the  way  most  people  think  about 
laws,  a  written  collection  of  rules  passed  by  a 
legislature.  Both  Congress  and  state  legislatures 
pass  statutes  which  may  be  designated  by  the  name 
of  the  law  (Rehabilitation  Act,  Public  Accommoda- 
tionsLaw,etc.),thenumberofthelaw(Pl.  94-142 
[Public  Law  94- 142],  Chapter  766,  etc.),  or  the  code 
citation  from  the  complete  collection  of  state  or 
federal  laws  (29  U.S.C.  [United  States  Code]  §791 
[Section  791],  M.GJL.  [Massachusetts  General 
Laws]  chapter  272  §92A,  etc.).  The  bulk  of  anti- 
discrimination  law  in  the  disability  area  is  statutory 
or  "regulatory."8 

(2)  Regulations 

Regulations  are  rules  by  which  government  agen- 
cies implement  their  statutory  obligations.  Regula- 
tions provide  structure,  detailed  procedures,  and 
specific  substantive  rules  to  carry  out  the  require- 
ments of  more  general  statutory  provisions.  Though 
regulations  must  be  consistent  with  the  statutes  they 
implement,  they  are  also  law  which  must  be  ob- 
served. "Regs"  set  standards  of  behavior,  and  may 
provide  mechanisms  for  complaint,  appeal,  and 
review,  and  are  designated  by  code  citations  similar 


to  statutes  (e.g.  29  CFR  [Code  of  Federal  Regula- 
tions] 1613,  521  CMR  [Code  of  Massachusetts 
Regulations]  5.11). 

(3)  Executive  Orders 

Another  kind  of  rule  is  the  executive  order  issued  by 
the  President  or  the  governor  of  a  state.  Executive 
orders  set  requirements  for  behavior,  operations  or 
policy  by  agencies  of  the  government.  For  example, 
Executive  Order  246  prohibits  disability  discrimi- 
nation in  employment  and  other  areas  by  an  agency 
or  department  of  the  Commonwealth  of  Massachu- 
setts. 

(4)  Constitutions 

State  and  federal  constitutions  are  another  kind  of 
law  sometimes  used  to  fight  discrimination.  Consti- 
tutions are  the  highest  form  of  law,  and  all  other 
kinds  of  law  must  conform  to  relevant  parts  of 
constitutions.  The  U.S.  Constitution  sets  require- 
ments of  equal  protection  and  due  process  (fair 
procedure)  but  is  not  often  relied  upon  in  disability 
discrimination  cases.  State  constitutions  are  more 
often  used.  Massachusetts  has  a  constitutional 
amendment,  Article  1 14,  forbidding  discrimination 
on  the  basis  of  disability  anywhere  in  the  Common- 
wealth. 

(5)  Case  Law 

Finally,  all  sources  of  anti-discrimination  protec- 
tions are  interpreted,  widened,  or  narrowed  through 
written  decisions  by  courts  (and,  sometimes,  ad- 
ministrative agencies)  in  particular  cases.  Examples 
of  administrative  agencies  are  the  Office  for  Civil 
Rights  (OCR)  of  the  U.S.  Department  of  Health  and 
Human  Services  which  is  responsible  for  enforce- 
ment of  Section  504  of  the  Rehabilitation  Act  in 
cases  involving  health  and  public  welfare  agencies 
and  the  Massachusetts  Commission  Against  Dis- 
crimination (MCAD)  which  enforces  Massachu- 
setts' anti-discrimination  laws.  When  an  issue  is 
appealed  from  a  trial  court  ruling  or  finding,  the 
higher  appellate  court  will  make  a  ruling  upholding 
or  rejecting  the  lower  court's  or  administrative 
agency's  decision  or  interpretation.  These  rulings 
are  law  too,  and  they  provide  more  specific  guid- 
ance for  the  meaning  and  scope  of  statutory,  regula- 
tory or  constitutional  provisions.  For  example,  the 
federal  district  court  may  rule  on  the  meaning  of 
Section  504  of  the  Rehabilitation  Act.  On  appeal  the 
Court  of  Appeals  may  reverse  the  lower  court  inter- 
pretation, and  the  Supreme  Court  might  disagree 


with  the  Court  of  Appeals.  In  cases  where  a  higher 
court  disagrees  with  a  lower  court  about  the  decision 
of  a  case,  the  higher  court  decision  controls  and  the 
decision  of  the  lower  court  may  be  disregarded.  The 
court  decisions  add  to  our  understanding  of  the 
meaning  of  laws. 

b.  What  Happens  if  More  than  One  Law  Applies? 

In  many  cases,  an  individual  with  a  disability  may  have 
rights  under  several  different  laws.  For  example,  an 
individual  denied  employment  by  a  private  hospital  in 
Massachusetts  because  of  a  disability  may  be  protected 
by  the  Massachusetts  anti-discrimination  law,  M.G  JL  c. 
15 IB;  the  Massachusetts  Equal  Rights  Law,  M.G.L. 
Chapter  93  §103;  Section  504  of  the  Rehabilitation  Act; 
and  the  ADA.  Some  of  these  laws  may  afford  more 
protection  or  better  remedies  than  others.  For  example, 
an  individual  can  recover  punitive  damages  under  the 
Equal  Rights  Law.  An  individual  whose  only  disability 
is  drug  addiction  may  be  protected  under  Massachusetts 
laws  but  not  federal  laws. 

Where  more  than  one  law  applies  in  a  particular  case, 
the  individual  may  choose  whichever  law  or  laws  pro- 
vide the  greatest  protection  or  the  best  remedies  and 
initiate  legal  action  under  those  laws.  Federal  laws  do 
not  normally  supersede  state  laws  that  provide  greater 
protection.  Which  law  or  laws  to  choose  depends  on 
many  factors,  including  the  procedures  required  to  en- 
force the  laws,  how  much  time  it  will  take  to  resolve  the 
case,  and  what  kinds  of  remedies  the  individual  seeks. 
The  discussion  of  the  individual  laws  in  the  chapters  that 
follow  includes  consideration  of  the  advantages  and 
disadvantages  of  these  laws. 

c.  How  Is  the  Law  Enforced? 

When  a  person  with  a  disability  believes  he  has  been 
discriminated  against,  the  first  step  is  generally  to  file  a 
complaint  with  an  administrative  agency  like  the  Equal 
Employment  Opportunity  Commission  (EEOC),  the 
Massachusetts  Commission  Against  Discrimination 
(MCAD),  or  the  agency  administering  the  program  or 
employing  that  person.  A  complaint  is  typically  a 
description  of  who  discriminated,  the  circumstances  of 
that  discrimination,  and  other  data.  The  person  discrimi- 
nated against,  called  a  "complainant"  at  this  point,  must 
file  within  a  period  (6  months,  30  days,  etc.)  specified  in 
the  applicable  statute  or  regulation,  and  the  agency  must 
address  the  complaint,  usually  also  within  a  specified 
period.  Once  the  agency  has  investigated  the  complaint 
and  made  a  decision,  the  losing  side  may  seek  a  rehearing 
or  file  an  appeal  with  the  agency.    Sometimes  the 


complainant  must  "exhaust  administrative  remedies," 
that  is,  take  the  issue  through  the  entire  administrative 
process  before  filing  a  lawsuit  in  court  The  Handbook 
will  indicate  when  "exhaustion"  may  be  required. 

If  administrative  efforts  have  not  succeeded,  or  if  the 
law  does  not  require  exhaustion  of  administrative  rem- 
edies, the  person  discriminated  against  may  file  a  law- 
suit But  in  which  court?  The  first  decision  is  whether 
to  file  in  state  or  federal  court.  Federal  courts  have  the 
authority  to  decide  cases  based  upon  federal  law  (for 
example,  the  ADA,  Individuals  with  Disabilities  Educa- 
tion Act  or  the  Rehabilitation  Act)  and  some  closely 
related  state  law  matters.  State  courts  apply  state  law  in 
most  cases  (for  example,  discrimination  under  the  Mas- 
sachusetts Public  Accommodations  Law)  and  are  re- 
quired to  apply  federal  law  as  well. 

An  individual  may  sometimes  decide  to  sue  in  court 
the  person  or  entity  that  has  discriminated.  A  lawsuit 
may  be  brought  by  an  individual  if  the  law  under  which 
the  person  sues  permits  a  "private  right  of  action."  Most 
laws  allow  "a  private  rights  of  action,"  for  example, 
Section  504  of  the  Rehabilitation  Act  and  the  ADA. 
However,  some  laws,  such  as  Section  503  of  the  Reha- 
bilitation Act,  do  not.  For  claims  under  such  laws,  an 
administrative  officer  such  as  the  Secretary  of  Labor 
may  seek  enforcement  in  court.  In  either  case,  the  party 
who  sues  is  called  the  plaintiff  and  the  person  or  entity 
sued  is  the  defendant. 

Once  suit  is  filed,  unless  the  case  is  settled  or  disposed 
of  at  an  earlier  stage,  a  trial  will  occur.  At  trial,  both  sides 
have  an  opportunity  to  present  their  side  of  the  case,  put 
on  witnesses  and  cross-examine  the  other  side's  wit- 
nesses, and  introduce  relevant  documents.  At  the  end  of 
the  trial,  the  judge  (or  jury  if  a  jury  trial  is  available)  will 
reach  a  decision  in  favor  of  one  side  or  the  other.  If  the 
individual  or  agency  claiming  discrimination  prevails, 
the  court  has  several  choices  of  remedies:  it  may  award 
money  damages,  including  damages  for  back  pay  and 
other  financial  losses  which  the  plaintiff  suffered  as  a 
result  of  discrimination,  and,  in  some  cases,  punitive 
damages;  and/or  "equitable  relief,"  including  an  order  to 
hire  or  reinstate  the  job  of  an  individual,  or  a  declaratory 
judgment  which  is  a  statement  by  a  court  about  rights  or 
obligations. 

If  the  plaintiff  or  defendant  appeals  the  lower  court's 
decision,  the  appellate  court  will  decide  whether  the  trial 
court  decided  the  legal  issues  correctly,  and  will  either 
uphold  or  reverse  the  lower  court's  decision,  or  remand 
the  case  back  to  the  trial  court  with  instructions  to  enable 


it  to  decide  the  case  correctly.  If  a  party  wishes  to  appeal 
the  decision  of  the  appellate  court  she  may  often  be 
permitted  to  do  so.  If  the  higher  appellate  court  refuses 
to  hear  the  case,  the  lower  court's  decision  stands. 

C.  Key  Concepts  in  Disability  Discrimination  Law 

Several  laws  prohibit  discrimination  against  individuals  with 
disabilities,  and  many  of  them  use  similar  terms  and  con- 
cepts. Many  of  these  laws  have  taken  their  wording  directly 
from  Section  504  of  the  Rehabilitation  Act  or  have  modified 
this  language  slightly  or  adopted  similar  language.  Although 
the  specific  language  of  disability  rights  statutes  may  differ 
to  some  extent,  certain  key  definitions  and  concepts  are 
uniform,  and  in  many  respects  are  unique  to  disability  dis- 
crimination law. 

1.  QUALIFIED  HANDICAPPED  PERSON 
In  order  to  be  protected  by  most  handicap  discrimination 
statutes  you  must  be  a  "qualified  handicapped  individual."9 
This  raises  two  important  questions:  what  is  the  meaning  of 
the  term  "handicapped"?  and  what  does  "qualified"  mean? 

a.  Handicapped  Person  (Person  with  a  disablity) 
Although  statutes  may  define  these  terms  slightly  differ- 
ently, a  "handicapped  person"  (or  a  "person  with  a 
disability")  has  generally  been  defined  as  a  person  who: 
1)  has  a  physical  or  mental  impairment  that  substantially 
limits  one  or  more  major  life  activities;  2)  has  a  record  of 
such  impairment  or  3)  is  regarded  as  having  such  an 
impairment.10  The  physical  or  mental  impairment  can 
include  practically  any  condition,  disease,  illness,  dis- 
figurement or  disorder  (e.g.  mental  retardation,  cerebral 
palsy,  cancer,  deafness,  AIDS,  HTV  infection,  or  emo- 
tional disorder)  so  long  as  the  impairment  substantially 
limits  one  or  more  major  life  activities.  "Major  life 
activities"  include  caring  for  oneself,  performing  manual 
tasks,  walking,  seeing,  hearing,  breathing,  learning  and 
working.  This  list  is  not  exhaustive;  other  life  activities 
can  also  be  "major." 

A  person  does  not  in  fact  have  to  have  a  mental  or 
physical  impairment  in  order  to  fall  within  the  definition 
of  a  "handicapped  person."  A  person  is  "handicapped" 
if  others  regard  or  treat  him  as  if  he  has  a  physical  or 
mental  impairment  which  substantially  limits  a  major 
life  activity.  For  example,  if  an  employer  believes  that 
an  employee  has  AIDS  and  terminates  him  because  of 
this  perception,  the  employee  would  be  considered 
"handicapped"  under  the  law  even  if  he  does  not  have 
AIDS. 

A  person  also  fits  within  the  definition  if  she  has  a 


history  or  record  of  a  disability  even  if  she  no  longer  has 
the  disability,  or  if  her  disability  no  longer  limits  a  major 
life  activity.  For  example,  if  an  employee  has  a  history 
of  mental  illness,  she  is  protected  by  law  if  the  employer 
refuses  to  hire  her  because  of  that  history. 

b.  Qualified 

Next,  a  person  is  protected  from  disability-based  dis- 
crimination only  if  he  is  "qualified,"  although  housing 
laws,  public  accommodation  laws,  and  access  laws  do 
not  use  this  term.  In  the  employment  context,  a  qualified 
individual  with  a  disability  is  a  person  who  can  perform 
the  essential  functions  of  the  job  with  or  without  reason- 
able accommodation.'  The  term  "essential  functions"  is 
used  to  indicate  that  persons  with  disabilities  should  not 
be  disqualified  because  they  may  have  difficulty  in 
performing  tasks  that  have  only  a  marginal  relationship 
to  the  job. 

The  term  "qualified"  is  defined  in  various  ways  out- 
side the  employment  context  For  example,  for  health, 
welfare,  and  social  services,  a  person  is  qualified  if  she 
meets  the  essential  eligibility  requirements  for  the  ben- 
efit or  service.  In  preschool,  elementary,  and  secondary 
education,  a  person  is  qualified  if  she  has  reached  the  age 
at  which  nondisabled  persons  are  provided  these  educa- 
tional services  or  an  age  at  which  a  state,  city,  or  town  is 
required  by  law  to  provide  such  services.  For  post- 
secondary  educational  programs,  qualified  means  able 
to  fulfill  reasonable  standards  necessary  to  the  program 
with  or  without  reasonable  accommodation. 

2.  REASONABLE  ACCOMMODATION 
To  determine  whether  a  person  with  a  disability  is  qualified 
for  a  job  or  a  program,  an  employer,  educational  institu- 
tion, or  agency  must  consider  providing  the  individual  with 
reasonable  accommodation.  The  parameters  of  what  is 
reasonable  are  not  absolutely  clear.  Reasonable  accommo- 
dation can  include  making  existing  facilities  accessible, 
restructuring  jobs,  providing  adaptive  equipment,  etc.  An 
accommodation  is  not  reasonable  if  it  will  require  a  school 
or  agency  to  alter  "the  essential  character"  of  its  program. 
Nor  is  an  accommodation  reasonable  if  it  imposes  an 
"undue  hardship"  on  an  employer,  agency,  or  educational 
institution. 

Generally,  the  factors  which  a  court  or  agency  uses  in 
determining  if  an  accommodation  will  pose  an  undue 
hardship  include  the  nature  and  cost  of  the  accommoda- 
tion, the  overall  size  and  resources  of  the  business  or 
agency,  and  the  type  of  business  carried  out.  Courts  and 
agencies  have  often  avoided  rigid  requirements  regarding 


accommodations,  undertaking  instead  an  analysis  of  the 
benefits  and  costs  or  burdens  of  the  accommodations  and 
the  ability  of  the  business  or  agency  to  bear  such  costs  or 
burdens. 

D.  Enforcement 

As  discussed  earlier,  enforcement  is  carried  out  in  a  variety 
of  ways  depending  upon  the  particular  law  involved  and,  in 
many  cases,  the  choice  of  the  individual  pursuing  enforce- 
ment There  are  a  few  common  terms  and  procedures  with 
which  you  should  be  familiar. 

First  all  claims  of  discrimination  must  be  filed  within 
specified  deadlines,  often  referred  to  as  "statutes  of  limita- 
tions." The  deadlines  for  filing  administrative  complaints  are 
often  quite  short  (for  example,  6  months  to  begin  a  discrimi- 
nation case  under  Chapter  15 IB,  180  days  to  file  an  admin- 
istrative complaint  under  Sections  503  and  504  of  the  Reha- 
bilitation Act,  30  days  to  begin  a  discrimination  action 
against  a  federal  employer  under  Section  50 1  of  the  Rehabili- 
tation Act).  If  these  deadlines  are  missed,  it  may  be  impos- 
sible to  pursue  a  legal  remedy. 

There  are  a  variety  of  agencies  that  enforce  discrimination 
laws.  The  ADA,  for  example,  permits  filing  a  complaint  with 
the  Equal  Employment  Opportunity  Commission  (EEOC)  in 
employment  cases;  the  Rehabilitation  Act  requires  federal 
agencies  providing  financial  assistance  to  establish  enforce- 
ment systems;  and  the  Massachusetts  Commission  Against 
Discrimination  (MCAD)  enforces  Massachusetts  discrimi- 
nation laws.  Thus,  you  must  examine  the  regulations  of  the 
specific  agency  to  find  its  enforcement  procedures.  Specific 
information  regarding  enforcement  and  procedure  is  found  in 
the  subject  chapters  which  follow.  An  agency  complaint  may 
be  made  by  letter  or  on  the  agency's  complaint  form  (See 
Appendix  A  for  a  model  form).  A  complaint  should  include, 
at  a  minimum,  the  name,  address,  and  telephone  number  of 
the  person  bringing  the  complaint  and  the  name  and  address 
of  the  entity  that  discriminated;  a  description  of  the  discrimi- 
natory actions;  and  the  date  or  dates  on  which  the  discrimina- 
tion occurred.  A  detailed  discussion  of  what  should  be 
included  in  a  complaint  is  included  in  the  following  chapters 
at  pages  11  and  41. 

Once  a  complaint  is  filed,  the  agency  assumes  responsibil- 
ity for  investigating  the  facts  and  determining  whether  dis- 
crimination has  occurred.  Although  the  complainant  is  not  a 
party  to  the  administrative  proceeding  in  a  formal  sense,  the 
complainant  should  take  an  active  role  in  providing  facts  and 
making  suggestions  to  the  investigator.  For  example,  the 
complainant  might  arrange  for  the  investigator  to  meet  with 
people  who  will  provide  information  or  expertise  relevant  to 


the  case. 

Moreover,  because  the  complainant  often  has  the  option  of 
filing  a  lawsuit,  he  may  have  sufficient  bargaining  leverage 
to  negotiate  directly  with  the  organization  or  individual  that 
is  discriminating.  The  complainant  may  also  want  to  obtain 
access  to  the  agency's  case  file  by  making  a  request  under 
state  and  federal  freedom  of  information  laws.  The  federal 
Freedom  of  Information  Act,  for  example,  gives  an  indi- 
vidual a  right  of  access  to  files  maintained  in  his  name  by  a 
federal  agency  in  nearly  all  situations. 

If  the  agency  determines  that  discrimination  has  occurred, 
then  the  agency  is  responsible  for  seeking  an  appropriate 
remedy.  Normally  a  determination  is  followed  by  a  period  of 
negotiation.  The  complainant  should  continue  to  be  involved 
at  this  stage,  offering  information  and  proposing  solutions, 
and  should  participate  in  any  formal  resolution.  Complain- 
ants should  bear  in  mind  that  the  resolution  of  administrative 
complaints  by  federal  agencies  generally  requires  a  mini- 
mum of  six  months  and,  not  infrequently,  twelve  months  or 
longer.  As  of  this  writing,  complaints  filed  with  the  MCAD 
will  take  considerably  longer  to  be  investigated  and  resolved. 

Attorney's  fees  are  sometimes  granted  to  the  individual  or 
group  who  brings  a  lawsuit  and  prevails.  Section  505  of  the 
Rehabilitation  Act  and  Title  V  of  the  ADA  permit  the  award 
of  attorney's  fees.  In  addition,  attorney's  fees  may  be 
awarded  for  court  actions  brought  under  state  handicap 
discrimination  laws  and  for  proceedings  at  the  MCAD. 

It  is  worth  emphasizing  that  civil  rights  laws  do  not  enforce 
themselves.  Favorable  laws,  constitutional  amendments, 
regulations,  and  judicial  decisions  are  important,  but  they  are 
not  enough.  Individuals  with  disabilities  and  their  advocates 
should  be  prepared  to  implement  the  law  through  a  continu- 
ing process  of  advocacy,  administrative  complaint,  and  judi- 
cial enforcement.  We  hope  this  Handbook  will  assist  you  in 
that  process.11 


client  has  a  disability  which  affects  her  ability  to  communi- 
cate, you  may  want  to  ask  her  if  there  is  something  you  can 
do  to  accommodate  her  disability. 

NOTES 

1.  P.L.  101-336. 

2.  P.L.  100-430. 

3.  P.L.  99-435. 

4.  106  S.Ct.  2705. 

5.  G.L.C.  151B,  metseq. 

6.  G.L.  c.  272,  §§92A,  98. 

7.  Chapter  722  of  the  Acts  of  1989. 

8.  City  and  Town  Councils  and  town  meetings  also  pass  laws 

called  "ordinances"  or  "by-laws"  that  are  analogous  to 
statutes. 

9.  There  is  a  strong  preference  in  the  disability  community 

for  the  use  of  the  term  "disability"  rather  than  "handi- 
cap." However,  because  the  term  "handicap"  or  "handi- 
capped person"  appears  in  many  discrimination  laws,  we 
have  used  that  terminology  at  many  places  in  this  Hand- 
book. 

10.  See,  for  example,  29  U.S.C.  §706(7)(B)  (Rehabilitation 
Act),  42  U.S.C.  §12102(2)  (ADA),  M.GX.  c.  151B, 
§1(17)  (Mass.  Anti-Discrimination  Law). 

1 1 .  For  technical  assistance  or  information  about  discrimi- 
nation on  the  basis  of  disability,  you  may  contact  the 
Disability  Law  Center,  Inc.  or  the  Pike  Institute.  (See 
Appendix  B  for  addresses  and  phone  numbers.) 

The  reader  should  be  aware  that  the  law  is  still  changing  in  the 
area  of  handicap  discrimination  law,  and  that  periodic  updat- 
ing of  the  information  in  this  Handbook  will  be  necessary. 


E.  The  Importance  of  Reasonably  Accommodat- 
ing Clients  with  Disabilities 

In  order  to  serve  effectively  the  needs  of  a  client  with  a 
disability,  it  may  be  necessary  to  provide  certain  accommo- 
dations. For  example,  if  your  office  is  architecturally  inac- 
cessible to  a  client  who  uses  a  wheelchair,  it  is  essential  that 
you  either  make  your  office  accessible  or  arrange  to  meet 
your  client  in  an  accessible  location.  Similarly,  if  you  are 
meeting  with  a  deaf  client  who  uses  sign  language,  you 
should  hire  an  interpreter.  The  Massachusetts  Commission 
for  the  Deaf  and  Hard  of  Hearing  will  provide  a  qualified  sign 
language  interpreter  (see  listing  in  Appendix  B).  If  your 
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II.  PROGRAMS  AND  ACTIVITIES 
FINANCED  OR  CONDUCTED  BY 
THE  GOVERNMENT 


A.   Federally  Funded  or  Conducted  Programs 
and  Activities 

1.  INTRODUCTION  TO  SECTION  504  AND  THE 
REHABILITATION  ACT. 

Until  passage  of  the  Americans  With  Disabilities  Act  in 
July,  1990,  the  Rehabilitation  Act  of  1973  was  the  most 
important  and  most  frequently  cited  law  prohibiting  dis- 
crimination against  people  with  disabilities.  The  ADA  was 
closely  modeled  after  the  Rehabilitation  Act,  the  regula- 
tions enacted  under  it,  and  the  many  court  decisions  inter- 
preting it.  It  is  anticipated  that  judicial  interpretations  of 
the  ADA  will  take  into  account  the  substantial  body  of  law 
interpreting  the  Rehabilitation  Act.  Moreover,  the  Reha- 
bilitation Act  is  the  only  law  that  prohibits  discrimination 
by  executive  agencies  of  the  federal  government.  It  applies 
(along  with  the  ADA  and  other  laws)  to  programs  and 
activities  conducted  by  organizations  that  receive  federal 
financial  assistance.  Therefore,  although  passage  of  the 
ADA  has  somewhat  decreased  the  significance  of  the 
Rehabilitation  Act,  it  is  still  important  to  understand  the 
earlier  Act. 

The  most  far-reaching  section  of  the  Rehabilitation  Act  is 
Section  504,  which  will  be  discussed  in  the  following 
pages.  However,  readers  should  be  aware  of  other  sections 
of  the  Rehabilitation  Act  that  are  relevant  to  discrimination 
on  the  basis  of  handicap.  These  are: 

a.  Section  501 :  Prohibits  discrimination  and  requires 
adoption  of  affirmative  action  plans  for  the  hiring,  place- 
ment and  advancement  of  disabled  individuals  within 
the  federal  government,  (see  pages  3 1-45  below). 

b.  Section  502:  Establishes  the  Architectural  and  Trans- 
portation Barriers  Compliance  Board,  which  enforces 
the  Architectural  Barriers  Act  of  1968.  The  Act  requires 
that  certain  buildings  be  made  accessible  to  persons  with 
physical  handicaps  (see  page  15). 

c.  Section  503:  Prohibits  discrimination  on  the  basis  of 
disability  and  requires  affirmative  action  in  hiring  of 
people  with  disabilities  by  employers  having  a  contract 
or  subcontract  of  more  than  $2500  with  the  federal 
government  (see  pages  31-45). 


d.  Section  505:  Outlines  the  remedies,  procedures  and 
rightsavailabletoacomplainantundersections501  and 
504.  This  section  also  allows  a  court  to  award  reason- 
able attorney's  fees  to  a  person  who  wins  a  discrimina- 
tion lawsuit. 
Section  504  reads: 

No  otherwise  qualified  individual  with  handi- 
caps in  the  United  States...  shall,  solely  by  rea- 
son of  her  or  his  handicap,  be  excluded  from  the 
participation  in,  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any  program 
or  activity  receiving  federal  financial  assistance 
or  under  any  program  or  activity  conducted  by 
any  Executive  agency  or  by  the  United  States 
Postal  Service. 
The  statutory  language  of  Section  504  is  further  defined 
and  implemented  through  federal  regulations.  Each  federal 
agency  that  provides  funding  for  a  program  or  activity  must 
develop  regulations  under  Section  504.  Those  regulations 
apply  to  programs  and  organizations  receiving  financial 
assistance  from  that  particular  agency.    In  addition,  the 
agency  must  adopt  Section  504  regulations  for  its  own 
programs  and  activities. 

The  U.S.  Department  of  Health,  Education  and  Welfare 
(HEW)  was  the  first  major  agency  to  promulgate  Section 
504  regulations  and  its  regulations  serve  as  a  model  for  other 
federal  agencies.1  Since  that  time,  HEW  has  been  split  into 
two  agencies:  the  Department  of  Health  and  Human  Ser- 
vices (HHS)  and  the  Department  of  Education  (ED).2 

Initially,  HEW  was  also  responsible  for  coordinating 
implementation  of  Section  504  for  all  other  federal  agencies. 
This  responsibility  was  transferred  to  the  Department  of 
Justice  (DOJ)  in  1980.  Agencies  that  have  not  yet  issued 
regulations  for  their  federally  conducted  programs  must 
comply  with  the  DOJ  regulations.3  Any  program  or  activity 
that  receives  financial  assistance  from  any  federal  agency  is 
covered  by  Section  504.  The  Civil  Rights  Restoration  Act  of 
1988  added  definitions  of  "program  or  activity."4 

Programs  or  activities  conducted  by  state  or  local  govern- 
ments are  defined  to  include  all  the  operations  of  "a  depart- 
ment, agency,  special  purpose  district  or  other  instrumental- 


ity"  of  state  or  local  government;  the  entity  of  state  or  local 
government  that  distributes  federal  financial  assistance;  and 
every  entity  of  state  or  local  government  that  receives  federal 
financial  assistance.5  In  other  words,  Section  504  applies  to 
a  particular  department  or  agency  of  a  state,  city  or  town, 
only  if  that  department  or  agency  itself  receives  federal 
financial  assistance  or  distributes  such  assistance  to  other 
people  or  agencies.  Examples  of  governmental  entities  that 
are  likely  to  fall  under  the  jurisdiction  of  Section  504  are 
housing  authorities,  public  welfare  agencies,  public  hospi- 
tals, public  transportation  systems,  and  public  school  sys- 
tems. It  should  be  stressed  that  Title  n  of  the  ADA,  which 
provides  the  same  protections  as  Section  504,  applies  to  all 
state  and  local  governmental  entities  whether  or  not  they 
receive  federal  financial  assistance. 

With  regard  to  colleges  and  universities,  every  depart- 
ment or  program  is  covered  by  Section  504  even  if  only 
certain  departments  or  programs  receive  federal  financial 
assistance.6  With  regard  to  private  entities  other  than 
colleges  and  universities,  the  entire  entity  is  covered  by 
Section  504  if  federal  financial  assistance  is  extended  to 
the  entity  as  a  whole  or  if  the  entity  "is  principally  engaged 
in  the  business  of  providing  education,  health  care,  hous- 
ing, social  services,  or  parks  and  recreation."7  In  other 
cases,  only  the  separate  portion  of  the  entity  that  receives 
federal  financial  assistance  is  covered.8 

Examples  of  private  entities  covered  by  Section  504 
include  hospitals,  privately  operated  subsidized  housing, 
legal  services  organizations,  organizations  that  provide 
services  under  contract  with  state  or  local  government 
agencies,  museums,  and  other  arts  and  cultural  organiza- 
tions. 

An  organization  receiving  federal  financial  assistance 
is  subject  to  Section  504  even  though  the  assistance  passes 
through  one  or  more  intermediaries  before  it  gets  to  the 
program  or  activity.  For  example,  the  U.S.  Department  of 
Health  and  Human  Services  distributes  funds  for  drug  and 
alcohol  rehabilitation  programs.  These  funds  are  given  to 
the  states  which,  in  turn,  distribute  the  money  to  privately 
operated  programs.  These  private  organizations  are  sub- 
ject to  Section  504  because  they  receive  (even  though 
indirectly)  federal  financial  assistance  from  HHS. 

Medicare  and  Medicaid  funds  have  been  held  to  be 
federal  financial  assistance  for  purposes  of  Section  504, 
making  private  hospitals  subject  to  its  provisions.9  Simi- 
larly, federally  guaranteed  student  loans  have  been  held  to 
be  federal  financial  assistance,  making  private  colleges 

and  universities  that  receive  the  funds  subject  to  Section 
504.10 
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2.  PROGRAM  ACCESS  REQUIREMENTS 
UNDER  SECTION  504. 

The  principles  discussed  below  are  generally  applicable  to 
all  federally  assisted  and  federally  conducted  programs 
regardless  of  the  federal  agency  involved. 

Section  504  requires  program  accessibility  in  all  organi- 
zations that  receive  federal  financial  assistance  or  are 
conducted  by  a  federal  agency.  If  the  federal  agency 
providing  the  funding  does  not  have  Section  504  regula- 
tions,11 one  should  refer  to  the  DOJ  regulations  which 
establish  Section  504  standards  for  all  federal  agencies. 

Section  504  prohibits  covered  programs  and  activities 
from  excluding  anyone  from  their  programs  or  denying 
anyone  services  because  their  facilities  are  inaccessible. 
The  principle  of  accessibility  does  not  necessarily  require 
the  removal  of  all  barriers.  Rather,  every  program  or 
activity  "when  viewed  in  its  entirety"  must  be  readily 
accessible  to  individuals  with  handicaps.12  This  require- 
ment can  be  met  by  redesigning  of  equipment,  reassign- 
ment of  services  to  accessible  locations,  assignments  of 
aides,  home  visits,  or  delivery  of  services  at  alternative 
accessible  sites.  Organizations  are  required  to  make  struc- 
tural modifications  of  their  existing  facilities  only  when 
there  is  no  other  equally  effective  means  of  making  ser- 
vices available  to  disabled  individuals.  In  addition,  orga- 
nizations must  provide  auxiliary  aids  to  people  with  im- 
paired sensory,  manual,  or  speaking  skills  where  needed  to 
afford  such  people  equal  opportunity  to  benefit  from  a 
program  or  service.  Examples  of  auxiliary  aids  are  brailled 
and  taped  material  for  blind  people  and  sign  language 
interpreters  for  deaf  people.13 

In  choosing  among  different  methods  for  meeting  acces- 
sibility requirements,  organizations  must  give  priority  to 
methods  that  offer  programs  and  activities  to  disabled 
individuals  in  the  most  integrated  setting  appropriate.14 
Different  or  segregated  programs  are  prohibited  unless 
necessary  to  provide  a  disabled  person  with  benefits  or 
services  that  are  as  effective  as  those  provided  to  others.15 
Even  if  a  separate  program  is  provided  in  a  particular  case, 
people  with  disabilities  cannot  be  denied  the  opportunity  to 
participate  in  the  program  that  is  not  separate  or  different 
Generally,  organizations  must  provide  "meaningful"  ac- 
cess to  their  programs  and  activities,  access  that  is  "equal 
to"  or  as  effective  as  the  access  provided  to  non-disabled 
persons.  For  example,  meaningful  access  is  denied  to  deaf 
students  who  are  admitted  to  school  but  not  provided  with 
means  to  understand  the  teachers  or  receive  instruction. 
Thus,  HHS  regulations  require  organizations  subject  to 


Section  504  to  take  appropriate  steps  to  ensure  that  com- 
munications (for  example,  notices  concerning  the  Social 
Security  Disability  Insurance  Program)  are  available  to 
people  with  impaired  vision  and  hearing.16 

Organizations  may  not  use  criteria  or  methods  of  admin- 
istration which  have  the  effect  of  subjecting  persons  to 
discrimination  on  the  basis  of  disability.  For  example,  a 
state's  Medicaid  program  cannot  exclude  people  who 
cannot  write  because  of  a  disability  by  requiring  all  appli- 
cants for  benefits  to  complete  a  written  form.17 

Organizations  are  not  required  to  make  substantial 
modifications  which  would  impose  "undue  financial  and 
administrative  burdens"  or  would  fundamentally  alter  the 
nature  of  the  program.  Thus,  a  nursing  school  was  not 
required  to  waive  its  clinical  program  requirements  for  a 
deaf  student  or  to  provide  an  individual  instructor  for  the 
student  to  ensure  patient  safety  during  the  clinical  program 
because  such  accommodations  would  impose  undue  bur- 
dens on  the  program  or  fundamentally  alter  its  nature.18 

3.  ENFORCEMENT 

a.  Internal  Grievance  Procedures 

HHS's  Section  504  regulations  require  organizations 
employing  15  or  more  persons  to  establish  internal 
grievance  procedures  for  the  "prompt  and  equitable" 
resolution  of  complaints  under  Section  504.19  Use  of 
the  internal  grievance  procedure  is  entirely  optional. 
The  complainant  may  decide  at  any  time  to  file  a  com- 
plaint with  the  federal  agency  (as  discussed  below). 
However,  using  internal  grievance  procedures  may  be 
helpful  in  getting  an  organization  to  state  in  writing  its 
reasons  for  taking  or  not  taking  specific  action,  and  may 
help  to  resolve  complaints  promptly. 

b.  Complaints  filed  with  Federal  Agencies 

Each  agency's  Section  504  enforcement  and  hearing 
procedure  must  include  the  procedures  adopted  by  the 
agency  for  the  enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964.20  The  complaint  may  be  in  the  form 
of  a  letter  or  the  agency's  complaint  form.  (The  com- 
plaint form  used  by  HHS,  in  Appendix  A  of  this  Hand- 
book, may  be  used  as  a  model.)  The  complaint  should 
include  at  least  the  following  information: 

(1)  name,  address  and  telephone  number  of  the 
complainant  (and  the  complainant's  representative 
if  applicable); 

(2)  name  and  address  of  the  organization,  program, 
and  individual  who  has  discriminated; 

(3)  a  complete  description  of  the  discriminatory 
conduct,  including  dates,  places,  names  and  titles  of 


persons  involved;  this  description  should  include  an 
explanation  of  why  the  complainant  is  qualified  for 
the  program,  service,  benefit,  or  employment; 

(4)  the  organization's  explanation  of  or  response  to 
the  allegations  of  discrimination  (if  known)  and 
why  this  explanation  or  response  is  unsatisfactory; 

(5)  a  statement  that  the  complainant  is  "handi- 
capped" as  defined  above  at  pages  6-7; 

(6)  a  statement  of  the  relief  that  the  complainant  is 
seeking;  and 

(7)  any  other  information  or  documents  which  help 
describe  the  discrimination,  including  any  general 
policies  or  practices  which  are  discriminatory. 

If  possible  (although  not  required),  the  complaint 
should  also  indicate  the  relevant  statute  and  regulations 
violated.  The  complaint  should  be  carefully  drafted  to 
explain  clearly  and  convincingly  what  discrimination 
occurred.  If  the  complainant  believes  that  she  was 
discriminated  against  not  only  because  of  disability  but 
also  because  of  another  illegal  reason  (for  example,  sex, 
race,  or  national  origin)  that  should  also  be  stated  and 
explained  in  the  complaint. 

Complaints  must  be  filed  within  180  days  of  the 
alleged  discrimination  but  this  time  may  be  extended  if 
there  is  good  reason  for  filing  the  complaint  late.  If  there 
is  a  continuing  act  of  discrimination,  then  the  complaint 
may  be  filed  while  the  discrimination  continues  or  within 
180  days  of  the  last  act  of  discrimination. 

Once  a  complaint  is  filed,  the  federal  agency  assumes 
responsibility  for  investigating  the  facts  and  determin- 
ing whether  unlawful  discrimination  has  occurred.  The 
complainant  and  her  advocate  should  take  an  active  role 
in  providing  relevant  facts  and  information  to  the  inves- 
tigator assigned  to  the  complaint — for  example,  names, 
addresses,  and  telephone  numbers  of  witnesses  and  other 
people  with  relevant  information. 

If  the  federal  agency  determines  that  unlawful  dis- 
crimination has  occurred,  the  agency  will  issue  a  written 
letter  of  findings  and  will  then  seek  an  appropriate 
remedy.  Normally,  there  is  a  process  of  negotiation  and 
reconciliation.  The  complainant  and  advocate  should 
continue  their  involvement  during  this  process,  offering 
information  and  proposing  solutions  to  the  investigator, 
and  should  seek  to  participate  in  any  formal  resolution  of 
the  complaint  (A  resolution  between  only  the  agency 
and  the  discriminating  organization  will  not  bind  the 
complainant  who  may  still  pursue  a  lawsuit.)  Ulti- 
mately, the  federal  agency  has  the  authority  to  suspend 
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temporarily  or  terminate  the  federal  funds,  to  defer  the 
award  of  new  funds,  or  to  effect  compliance  "by  any 
other  means  authorized  by  law."21  The  resolution  of 
complaints  by  federal  agencies  generally  requires  a 
minimum  of  six  months  and  frequently  takes  at  least  a 
year  or  longer. 

In  cases  where  the  federal  financial  assistance  is  in  the 
form  of  a  "block  grant"  to  the  state  from  the  Department 
of  Health  and  Human  Services,  the  agency  is  required  to 
first  notify  the  governor  of  a  finding  of  discrimination. 
The  governor  has  up  to  60  days  to  "cure"  the  violation 
before  the  agency  may  take  further  action.22 

Several  of  the  major  federal  agencies  are  listed  below 
along  with  a  description  of  the  types  of  programs  and 
activities  they  fund;  their  addresses  and  telephone  num- 
bers appear  in  Appendix  B. 

Office  of  Fair  Housing  and  Equal  Opportunity,  Depart- 
ment of  Housing  and  Urban  Development; 

Office  for  Civil  Rights,  Department  of  Health  and  Hu- 
man Services  (health  clinics  and  hospitals,  agencies 
providing  mental  health  and  mental  retardation  services, 
disability  and  welfare  benefits); 

Office  forCivil  Rights,  Department  of  Education  (public 
and  private  educational  institutions,  local  school  depart- 
ments, vocational  rehabilitation  services). 

c.  Judicial  Enforcement 

Instead  of,  or  in  addition  to,  filing  an  administrative 
complaint,  an  individual  alleging  a  violation  of  Section 
504  may  file  a  lawsuit  in  state  or  federal  court  within 
three  years  of  the  alleged  discrimination.23  This  three- 
year  period  runs  from  the  date  of  the  discrimination, 
regardless  of  whether  or  not  an  administrative  complaint 
has  been  filed.  If  such  a  complaint  has  been  filed  and  is 
still  unresolved  by  the  end  of  the  three-year  period,  the 
individual  who  filed  the  complaint  must  file  a  lawsuit 
immediately  or  else  give  up  the  right  to  sue  on  that 
complaint.  The  agency  will  complete  its  investigation 
and,  if  it  finds  discrimination,  will  try  to  resolve  the 
complaint  whether  or  not  the  complainant  has  filed  suit 
An  individual  who  prevails  in  a  lawsuit  under  Section 
504  may  recover  damages  for  actual  financial  losses 
sustained  and  attorney's  fees.  In  addition,  the  court  may 
order  the  organization  sued  to  stop  its  discriminatory 
practices.  Until  recently,  it  was  believed  that  courts 
could  not  award  damages  in  lawsuits  brought  under 
Section  504.  However,  the  U.S.  Supreme  Court  recently 
held  that  damages  could  be  awarded  in  a  suit  under  Title 


DC  of  the  Education  Amendments  of  1972,24  and  at  least 
one  federal  court  has  cited  this  Supreme  Court  decision 
in  finding  compensatory  damages  available  under  Sec- 
tion 504.  25 

B.  ADA:  Programs  and  Activities  Conducted  by 
State  or  Local  Government 

Title  II  of  the  ADA  and  the  regulations  under  that  title 
extend  the  protections  of  Section  504  to  all  activities  of 
"public  entities" — state  and  local  governmental  entities — 
regardless  of  whether  or  not  they  receive  federal  financial 
assistance.26  Among  the  governmental  entities  covered 
by  Title  II  of  the  ADA  are  legislative  bodies,  state  courts, 
registries  of  motor  vehicles,  boards  responsible  for  licens- 
ing or  certifying  members  of  various  professions,  and  local 
police  and  fire  departments. 

The  requirements  of  program  access  under  Title  II  are 
virtually  identical  to  those  under  Section  504.  Readers 
should  refer  to  the  discussion  above  at  pages  10-11  .which 
applies  equally  to  public  entities  covered  by  Title  II.  Public 
entities  must  comply  with  the  program  accessibility  re- 
quirements of  Title  II  within  60  days  after  the  effective  date 
of  the  final  regulations  (January  26,  1992),  except  that 
where  structural  changes  are  undertaken  they  must  be 
made  within  three  years  of  the  effective  date.27  Public 
entities  employing  50  or  more  persons  which  must  under- 
take structural  changes  to  achieve  program  accessibility 
must  publish  a  transition  plan  setting  forth  the  steps  neces- 
sary to  achieve  the  structural  changes  by  July  26, 1992.28 
Interested  people,  including  people  with  disabilities  and 
organizations  representing  individuals  with  disabilities, 
must  be  provided  with  an  opportunity  to  participate  in  the 
development  of  transition  plans.  Transition  plans  at  a 
minimum  must  identify  physical  obstacles  in  the  public 
entity's  facilities  that  limit  the  accessibility  of  its  programs 
or  activities  to  persons  with  disabilities,  describe  the  meth- 
ods to  be  used  to  make  the  facilities  accessible,  specify  the 
schedule  for  taking  the  steps  necessary  to  achieve  compli- 
ance, and  specify  the  individual  responsible  for  implemen- 
tation of  the  plan.  A  public  entity  that  has  already  issued 
a  transition  plan  under  section  504  must  develop  a  new  plan 
only  for  those  policies  and  practices  not  included  in  the 
original  plan. 

1.  ENFORCEMENT 

Title  II  of  the  ADA  designates  various  federal  agencies 
responsible  for  enforcing  compliance  by  state  and  local 
governments.  The  agency  having  responsibility  for  a 
particular  building  or  program  or  activity  depends  on  the 
nature  of  the  building,  program  or  activity.  For  example, 
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the  Department  of  Education  has  responsibility  for  enforc- 
ing the  ADA  with  respect  to  schools,  day  care  programs, 
museums,  libraries,  and  other  cultural  activities  carried  out 
by  state  or  local  governments.  The  Department  of  Health 
and  Human  Services  has  responsibility  for  enforcing  the 
ADA  with  respect  to  health  care  and  social  services  pro- 
grams of  state  and  local  government  The  Department  of 
Justice  has  responsibility  for  public  safety  and  administra- 
tion of  justice,  including  courts,  and  other  government 
functions  not  assigned  to  other  agencies.29 

An  individual  may  seek  enforcement  of  any  of  the 
provisions  of  Title  II  by  filing  a  complaint  with  the  appro- 
priate federal  agency.no  later  than  180  days  from  the  date 
of  the  violation.30  The  agency  is  required  to  investigate 
the  complaint,  attempt  to  resolve  it  informally,  and  if 
unable  to  resolve  it,  issue  a  Letter  of  Findings  including 
findings  of  fact  and  conclusions  of  law  and  proposed 
remedies  for  each  violation  found.  An  individual  may  also 
file  a  private  lawsuit  in  state  or  federal  court  within  three 
years  of  the  discrimination.  Suit  may  be  filed  in  addition 
to,  or  instead  of,  filing  an  administrative  complaint 

C.  Massachusetts  Constitutional  Amendment  114 

A  Massachusetts  constitutional  amendment  adopted  in 
1980  provides  an  important  tool  for  achieving  accessibility 
and  prohibiting  discrimination  against  people  with  dis- 
abilities by  governmental  as  well  as  private  organizations 
in  Massachusetts.  That  amendment,  known  as  Article  114, 
reads: 

No  otherwise  qualified  handicapped  individual 
shall,  solely  by  reason  of  his  handicap,  be  ex- 
cluded from  the  participation  in,  denied  the  ben- 
efits of,  or  be  subject  to  discrimination  under  any 
program  or  activity  within  the  Commonwealth. 

The  amendment  is  almost  identical  to  Section  504.  The 
only  important  difference  is  that  the  Amendment  is  not 
limited  to  programs  or  activities  receiving  federal  financial 
assistance.  Therefore,  it  is  likely  that  courts  will  look  to  the 
regulations  and  cases  under  Section  504  in  interpreting 
Amendment  114.  The  language  of  the  amendment  sug- 
gests that  it  applies  to  purely  private  activities.31 

1.  ENFORCEMENT 

Amendment  114  can  be  enforced  by  a  law  adopted  in  1 990, 

the  Massachusetts  Equal  Rights  Act32  That  law  provides 

in  part  that: 

Any  person  within  the  commonwealth,  regardless 
of  handicap...,  shall,  with  reasonable  accommo- 


dation, have  the  same  rights  as  other  persons  to 
make  and  enforce  contracts,  inherit,  purchase, 
lease,  sell,  hold  and  convey  real  and  personal 
property,  sue,  be  parties,  give  evidence  and  to  the 
full  and  equal  benefit  of  all  laws  and  proceedings 
for  the  security  of  persons  and  property,  includ- 
ing, but  not  limited  to,  the  rights  secured  under 
Article  [1 14]  of  the  Amendments  to  the  Constitu- 
tion. 

This  law,  modeled  on  Section  1981  of  the  federal  Civil 
Rights  Act  of  1866,  is  discussed  in  the  chapter  on  Employ- 
ment at  pages  45-46. 

The  law  is  enforced  by  filing  suit  in  superior  court  within 
three  years  of  the  act  of  discrimination.  In  such  a  suit,  an 
individual  may  obtain  injunctive  relief  (i.e.  an  order  to  stop 
the  discriminatory  behavior)  and  money  damages,  includ- 
ing punitive  (or  exemplary)  damages,  costs  and  attorney's 
fees. 

In  cases  in  which  discriminatory  action  under  Amend- 
ment 1 14  is  accompanied  by  threats,  intimidation  or  coer- 
cion, a  lawsuit  can  also  be  filed  under  the  Massachusetts 
Civil  Rights  Act33 


NOTES 

1.  These  regulations  appear  at  45  CFR  84,  that  is,  chapter 

45,  section  84  of  the  Code  of  Federal  Regulations  avail- 
able at  law  libraries. 

2.  HHS's  regulations  still  appear  at  45  CFR  84,  whereas 
ED's  regulations  now  appear  at  34  CFR  104. 

3.  The  DOJ  rules  are  found  at  28  CFR  39. 

4.  29U.S.C.§794(b). 

5.  29U.S.C.§794(b)(l). 

6.  29  U.S.C.  §794(b)(2)(A). 

7.  29U.S.C.§794(b)(3)(A). 

8.  29  U.S.C.  §794(b)(3(B). 

9.  U.S.  v.  Baylor  University  Medical  Center,  736  F.2d  1039 

(5th  Or.  1984),  Cert,  denied,  105  S.Ct.  958. 

10.  Grove CityCollegev. Bell, 465 U.S. 555, 104S.Ct  1211, 
79  L£d.2d  516  (1984)  (dicta). 

11.  Note  that  each  federal  agency  should  have  two  sets  of 
Section  504  regulations:  regulations  for  its  federally 
assisted  programs  and  regulations  for  its  federally  con- 
ducted programs.  Many  federal  agencies  have  the  former 
type  of  regulations  only. 

12.  28  CFR  41.57(a):  45  CFR  84.22(a). 
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13.  45  CP.R.  84.52(d)(1)  and  (3); 

14.  45  CFR  84.22(b). 

15.  45  CFR  84.4(b)(l)(iv);  28  CFR  41.51(b)(l)(iv). 

16.  45  CFR  84.8;  28  CFR  41.51(e). 

17.  However,  in  a  case  challenging  a  state's  Medicaid  pro- 

gram which  limited  paid  hospital  stays  for  all  persons, 
the  Supreme  Court  held  that,  while  Section  504  requires 
the  program  to  provide  meaningful  access,  it  does  not 
require  alteration  of  the  benefit  being  provided  simply 
because  disabled  people  have  greater  medical  needs. 
Alexander  v.  Choate,  469  U.S.  287, 105  S.CL  712,  83 
L.Ed.2d712(1985). 

18.  Southeastern  Community  College  v.  Davis,  442  U.S.  397, 

99  S.Ct.  2361, 60  L£d2d  980  (1979). 

19.  45  CFR  84.7(b). 

20.  Sec.  505(a)(2)  of  the  Rehabilitation  Act  of  1973;  29 
U.S.C.  §794a(a)(2);  28  CFR  41.5(a)(1). 

21.  42U.S.C.2000d-l. 

22.  See,  for  example,  42  U.S.C.  §§300x-7(b);  8625. 

23.  The  statute  itself  contains  no  time  limit  for  filing  suit;  in 
setting  a  limit,  courts  look  to  the  most  closely  analogous 
statute  of  limitations  in  the  state  where  the  suit  is  being 
filed.  In  Massachusetts,  the  three  year  statute  of  limita- 
tions for  tort  actions  (M.G.L.  c.  260,  §2 A)  has  been  held 
to  be  the  appropriate  statute  of  limitations  for  federal 
civil  rights  actions. 


24.  Franklin  v.  Gwinnett  County  Public  Schools,  503  U.S. 
,112  S.CL  1028(1992). 

25.  Tanberg  v.  Weld  County  Sheriff,  787  F.  Supp.  970  (D. 
Colo.  1992) 

26.  42  U.S.C.  §§12131-12133. 

27.  28  CFR  35.150(c). 

28.  28  CFR  35.150(d). 

29.  28  CFR  35.190. 

30.  The  rules  require  the  agency,  if  it  is  not  the  appropriate 
agency  to  investigate  the  complaint,  to  forward  the 
complaint  to  the  appropriate  agency.  28  CFR  35. 17 1(a). 

31.  In  Gubber  v.  Auto  Rental  Corp.,  (Civil  Action  No.  83- 
26945,  Superior  Court,  Worcester  3/12/84),  the  Massa- 
chusetts Superior  Court  in  Worcester  County  ruled  that 
the  amendment  applied  to  private  parties.  In  the  case  of 
Layne  v.  Superintendent,  M.CJ.  Cedar  Junction,  406 
Mass.  156,  546  RE.2d  166  (1989),  the  Massachusetts 
Supreme  Judicial  Court  suggested  that  a  Massachusetts 
prison  may  have  violated  Amendment  114  when  it 
moved  its  library  to  an  inaccessible  location  and  thus 
denied  access  to  prisoners  with  physical  disabilities. 
(The  prison  installed  a  wheelchair  lift  making  the  library 
accessible  before  the  case  was  decided  so  the  court  did 
not  rule  on  the  merits  of  the  claim.) 

32.  M.G.L.c.93,§103. 

33.  M.G.L.C.  12,§11H-L 
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III.  ARCHITECTURAL  ACCESSIBILITY 


Under  state  and  federal  laws,  newly  constructed 
buildings  that  are  open  to  the  general  public  as 
well  as  buildings  undergoing  majorrenovation  or 
reconstruction  must  be  built  in  conformity  with  detailed 
regulations  requiring  accessible  features,  including  door- 
ways wide  enough  to  accommodate  wheelchairs,  wheelchair 
ramps,  handicapped  parking  spaces  in  public  lots,  drinking 
fountains,  public  toilets  and  pay  telephones  that  are  usable  by 
people  in  wheelchairs,  brailled  or  raised  numbers  in  eleva- 
tors, and  numerous  omer.features,.  depending  upon  the  type 
of  building  or  structure.  Accessibility  requirements  for 
newly  constructed  multi-family  housing  are  discussed  in 
Chapter  VII  below.  Accessibility  requirements  for  transpor- 
tation vehicles  and  facilities  are  discussed  in  Chapter  V 
below. 

A.  Government  Buildings  and  Buildings  Con- 
structed with  Public  Funds 

1.  SECTION 502: PUBLICBUILD1NGS CONSTRUCTED, 
ALTERED,  OR  LEASED  WITH  FEDERAL  FUNDS. 
Under  Section  502  of  the  Rehabilitation  Act,  the  Architec- 
tural and  Transportation  Barriers  Compliance  Board 
(ATBCB)  is  to  implement  and  enforce  the  Architectural 
Barriers  Act  of  1968.  This  Act  requires  that,  whenever 
possible,  persons  with  physical  handicaps  have  ready 
access  to  and  use  of  all  buildings  (other  than  housing  leased 
by  the  federal  government  for  "able  bodied  military  per- 
sonnel") which  are  intended  to  be  used  by  the  public  or  in 
which  people  with  physical  disabilities  may  work,  and 
which  were  either  1)  constructed  or  altered  by  or  on  behalf 
of  the  federal  government,  or  2)  leased  in  whole  or  in  part 
after  August  12,  1968  by  the  federal  government,  or  3) 
financed  in  whole  or  in  part  by  a  grant  or  loan  made  by  the 
federal  government  after  August  12, 1968,  if  the  building 
is  subject  to  standards  for  design,  construction,  or  alter- 
ation issued  under  authority  of  the  law  authorizing  such 
grant  or  loan.1 

a.  Enforcement. 

In  order  to  enforce  the  Architectural  Barriers  Act,  the 
ATBCB  has  authority  to  conduct  investigations,  hold 
public  hearings,  and  issue  whatever  orders  it  determines 
necessary  to  ensure  effective  compliance.  The  Board's 
procedural  regulations  state  a  preference  for  informal 
and  expeditious  negotiation  of  cases  before  resorting  to 
formal  administrative  hearings.2  The  Board's  address 
and  telephone  number  are  printed  in  Appendix  B. 


2.  SEC.  504:  FACILITIES  CONSTRUCTED  OR  AL- 
TERED BYENTTTIES  RECEIVING  FEDERAL  FINAN- 
CIAL ASSISTANCE 

Each  new  facility  or  new  part  of  a  facility  must  be  designed 
and  constructed  to  be  readily  accessible  to  and  usable  by 
people  with  handicaps.3  Under  HHS's  Section  504  regu- 
lations, a  facility  is  "new"  if  ground-breaking  took  place 
after  June  3, 1977 .4  In  the  case  of  alterations  to  existing 
facilities,  if  the  part  of  the  building  undergoing  renovation 
(e.g.  bathrooms,  stairways,  doorways,  and  curbs)  can  be 
made  accessible,  it  must  be  so  designed.5  Alterations  and 
new  construction  will  comply  with  an  agency's  504  regu- 
lations if  they  meet  the  Uniform  Federal  Accessibility 
Standards  (UFAS)  for  barrier-free  design. 

The  UFAS  are  professional  standards  which  have  been 
adopted  by  the  Architectural  and  Transportation  Barriers 
Compliance  Board  as  a  minimum  acceptable  level  of 
architectural  accessibility.  Where  different  standards  or 
methods  result  in  equivalent  or  better  accessibility,  the 
different  standards  or  methods  may  be  used.6  In  Massa- 
chusetts, the  state  Architectural  Access  Board  regulations 
(discussed  below  at  page  17)  may  impose  additional  re- 
quirements on  buildings  open  to  public  use. 

3.  ADA:  FACILITIES  CONSTRUCTED  OR  ALTERED 
BY  STATE  OR  LOCAL  GOVERNMENT 

Title  II  of  the  ADA  requires  that  each  facility  constructed 
by,  or  for  the  use  of,  state  or  local  government  be  designed 
and  constructed  to  be  readily  accessible  to  people  with 
disabilities  if  construction  was  commenced  after  the  effec- 
tive date  of  the  act  (January  26,  1992).7  Alterations  of 
facilities  constructed  by  or  for  the  use  of  state  or  local 
governments  after  the  effective  date  of  the  act  are  to  be 
accomplished  so  that  the  altered  portion  of  the  facility  is 
accessible  to  the  maximum  extent  feasible.8  The  rules 
provide  that  new  construction  and  alteration  will  comply 
with  the  ADA  if  it  meets  either  the  Uniform  Federal 
Accessibility  Standards  (UFAS)  or  the  Americans  With 
Disabilities  Act  Accessibility  Guidelines  for  Buildings  and 
Facilities  (ADAAG).9  The  Massachusetts  Architectural 
Access  Board  regulations  (discussed  below  at  page  17), 
which  are  quite  similar  to  the  UFAS  and  ADAAG.  will 
probably  be  considered  an  acceptable  alternative. 

a.  Enforcement 

The  enforcement  of  Title  U  of  the  ADA  is  discussed  in 

Chapter  II  at  pages  11-12. 
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B.   Privately-Owned  Public  Buildings 

1.  THE  ADA 

Title  IE  of  the  ADA  requires  newly  constructed  public 
accommodations  and  commercial  facilities  to  be  acces- 
sible to  disabled  people,  unless  structurally  impracticable, 
if  they  are  designed  for  first  occupancy  after  January  26, 
1993. 10  This  requirement  extends  not  only  to  buildings 
and  other  facilities  open  to  the  general  public,  but  also  to 
commercial  facilities  used  by  employees.11  The  regula- 
tions state  that  full  compliance  with  the  accessibility  re- 
quirements of  Title  in  will  be  considered  structurally 
impracticable  "only  in  those  rare  circumstances  when  the 
unique  characteristics  of  terrain  prevent  the  incorporation 
of  accessibility  features."12  If  full  compliance  would  be 
structurally  impracticable,  the  facility  must  be  made  acces- 
sible to  the  extent  that  it  can  be.  If  it  cannot  be  made 
accessible  to  individuals  with  certain  disabilities  (for  ex- 
ample, people  who  use  wheelchairs),  it  must  be  made 
accessible  to  people  with  other  types  of  disabilities. 

An  elevator  need  not  be  installed  in  a  facility  of  less  than 
three  stories  or  with  less  than  3000  square  feet  per  story 
unless  the  facility  is  ( 1 )  a  shopping  center  or  shopping  mall, 
(2)  a  professional  office  of  a  health  care  provider,  or  (3)  a 
transportation  terminal  or  depot.13  (Note  that  the  Massa- 
chusetts Architectural  Access  law,  discussed  in  the  follow- 
ing section,  requires  elevators  in  newly  constructed  public 
multi-story  buildings  regardless  of  number  of  stories  or 
size.) 

Alterations  of  existing  buildings  or  facilities  after  Janu- 
ary 26, 1992  that  affect  the  usability  of  the  facility  must  be 
carried  out  so  that  the  altered  portions  of  the  facility  are 
accessible  to  people  with  disabilities,  including  people 
who  use  wheelchairs.  Where  the  alteration  affects  an  area 
containing  a  "primary  function,"  the  alteration  shall  be 
made  so  as  to  ensure  that,  to  the  maximum  extent  feasible, 
the  path  of  travel  to  the  altered  area  and  the  restrooms, 
telephones  and  drinking  fountains  serving  the  altered  area 
are  also  accessible,  unless  the  cost  is  disproportionate  to 
the  overall  cost  of  the  alterations.14  The  cost  of  providing 
access  to  the  altered  area  will  be  deemed  disproportionate 
to  the  overall  cost  of  the  alteration  if  the  cost  of  providing 
access  exceeds  20%  of  the  overall  cost.15  If  the  nature  of 
the  facility  makes  it  impossible  to  comply  fully  with  the 
accessibility  requirements,  the  alteration  must  provide  the 
maximum  physical  accessibility  feasible.16  Changes  not 
affecting  usability  are  not  covered  by  this  section  of  the 
ADA.  These  changes  include  normal  maintenance,  paint- 
ing, reroofing,  asbestos  removal,  and  similar  minor  reno- 


vations.17 

Areas  containing  a  primary  function  of  a  public  accom- 
modation include  areas  where  customers  or  clients  are 
served,  and  areas  containing  a  primary  function  of  a  com- 
mercial facility  include  office  spaces  and  conference  rooms 
in  office  buildings,  manufacturing  areas  and  administra- 
tive offices  in  a  factory,  or  offices  and  storage  areas  in  a 
commercial  warehouse.18 

The  ADAAG  (ADA  Accessibility  Guidelines  for  Build- 
ings and  Facilities),  the  standards  for  accessible  design  for 
Title  III  of  the  ADA,  appear  in  the  Appendix  to  the 
Regulations.19  State  or  local  access  codes  such  as  the 
Massachusetts  Architectural  Access  regulations  that  meet 
or  exceed  the  minimum  requirements  for  accessibility  may 
be  certified  by  the  Assistant  Attorney  General  for  Civil 
Rights  in  the  Department  of  Justice,  as  equivalent  to  the 
Department  of  Justice  standards.20 

In  addition,  public  accommodations  are  required  to 
remove  architectural  barriers  when  it  is  "readily  achiev- 
able" to  do  so  even  if  no  alterations  are  being  made.21 
"Readily  achievable"  is  defined  as  "easily  accomplishable 
and  able  to  be  carried  out  without  much  difficulty  or 
expense"  in  light  of  such  factors  as  the  nature  and  cost  of 
the  action  required,  the  overall  financial  resources  of  the 
facility  or  entity  that  owns  or  operates  a  public  accommo- 
dation, and  the  type  of  operation.22  The  rules  state  that 
barrier  removal  is  not  required  where  it  would  result  in 
significant  loss  of  profit  or  significant  loss  of  efficiency  of 
operation,  including  significant  loss  of  selling  or  serving 
space.23  The  rules  give  examples  of  the  types  of  barrier 
removal  that  may  be  required.  These  include  installing 
ramps,  making  curb  cuts  in  sidewalks  and  entrances,  low- 
ering shelves,  rearranging  furniture  or  display  racks,  wid- 
ening doors,  and  rearranging  toilet  partitions.24  The  rules 
also  list  priorities  for  barrier  removal:  fust,  access  to  the 
facility  from  the  outside;  second,  access  to  areas  where 
goods  and  services  are  made  available;  third,  access  to 
toilet  facilities;  and  last,  access  to  other  areas.25 
a.  Enforcement. 

The  access  requirements  of  Title  III  may  be  enforced  by 
private  lawsuit  for  injunctive  relief,  probably  within 
three  years  of  the  act  of  discrimination,  or  by  filing  a 
complaint  with  the  U.S.  Attorney  General.  If  a  com- 
plaint is  filed,  the  Attorney  General  is  required  to  inves- 
tigate and  attempt  to  remedy  violations.  In  cases  involv- 
ing a  pattern  or  practice  of  discrimination  or  an  issue  of 
general  importance,  the  Attorney  General  may  file  suit 
in  federal  district  court. 
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2.  THE  MASSACHUSETTS  ARCHITECTURAL 
ACCESS  LAW 

Under  Massachusetts  law,  all  buildings  or  parts  of  build- 
ings open  to  and  used  by  the  public  constructed  after  June, 
1975  are  required  to  be  accessible.26  The  law  covers 
buildings  constructed  by  state  and  local  government  as 
well  as  buildings  constructed  by  private  entities.  The  law 
is  enforced  by  the  Architectural  Access  Board  (AAB), 
which  has  issued  detailed  regulations  governing  access. 
The  regulations  are  codified  at  521  CMR  and  were  most 
recently  amended  in  July,  1987.  The  AAB  is  now  in  the 
process  of  revising  the  regulations. 

Among  the  types  of  buildings  covered  by  the  law  are 
shopping  centers,  hotels,  motels,  lodging  or  residential 
facilities,  public  areas  of  residential  condominiums,  com- 
mercial buildings  of  more  than  two  stories  where  more  than 
40  people  are  employed,  educational  institutions,  health 
institutions  or  facilities,  places  of  assembly,  detention 
facilities,  houses  of  worship,  restaurants,  transportation 
terminals,  and  recreational  facilities.  Sidewalks,  over- 
passes, and  parking  areas  are  also  covered.  The  housing 
portions  of  the  law  are  discussed  below  at  pages  53-61. 

In  addition  to  new  construction,  public  buildings  under- 
going reconstruction,  alteration,  remodeling  and  changes 
of  use  are  also  covered  by  the  law.  The  amount  of 
accessibility  required  depends  on  the  cost  of  the  alterations 
in  relation  to  the  total  value  of  the  building  or  facility. 

(1)  If  the  cost  is  greater  than  25%  of  the  assessed 
value  of  the  building,  the  entire  facility  must  be 
made  accessible.27 

(2)  If  the  cost  is  less  than  25%  but  is  $50,000  or 
more,  then  the  portion  of  the  work  being  performed 
must  comply  with  the  regulations  and  an  accessible 
entrance  and  wheelchair-accessible  toilet  must  also 
be  provided. 

(3)  If  the  cost  is  less  than  25%  and  less  than  $50,000, 
only  the  portion  of  the  work  being  performed  must 
comply  with  the  AAB  regulations.28 

If  the  cost  of  remodeling  or  alteration  is  less  than  5%  of 
the  assessed  value  of  the  facility  or  if  a  building  permit  is 
not  needed  for  the  work  or  if  the  work  is  not  determined  to 
be  an  alteration  by  state  or  local  building  inspectors,  then 
the  AAB  regulations  do  not  apply. 

Building  owners  and  developers  are  excused  from  com- 
plying with  the  AAB  law  and  regulations  only  if  they  can 
show  that  compliance  would  be  "impracticable."  "Imprac- 
ticability" is  defined  in  the  regulations  as  follows: 

a)  Compliance  with  the  Regulations  would  be 


technologically  unfeasible,  or  b)  compliance  with 
the  Regulations  would  result  in  excessive  and 
unreasonable  costs  without  any  substantial  ben- 
efit to  physically  handicapped  persons.29 
The  AAB  is  not  required  to  engage  in  a  cost-benefit 
analysis  if  it  determines  that  accessibility  would  substan- 
tially benefit  disabled  people.  It  may  take  cost  into  account 
only  if  it  determines  that  there  is  no  substantial  benefit.30 

a.  Enforcement 

The  Architectural  Access  law  may  be  enforced  by  filing 
a  complaint  with  the  AAB.  See  Appendix  B  for  the 
Board's  address  and  telephone  number.  The  Board  has 
special  complaint  forms  that  may  be  obtained  by  mail  or 
in  person.  In  addition,  building  owners  who  believe  that 
compliance  with  the  regulations  would  be  impracticable 
may  file  a  request  for  a  variance.  Upon  receipt  of  a 
complaint  or  request  for  variance,  the  AAB  is  required  to 
investigate.  If  the  complaint  cannot  be  resolved  infor- 
mally, the  AAB  will  hold  a  public  hearing  at  which  the 
complainant,  the  building  owner,  and  other  interested 
persons  may  attend  and  present  evidence.  If  the  Board 
finds  a  violation  or  denies  a  request  for  variance,  the 
owner  must  bring  the  building  or  other  structure  into 
compliance  with  the  regulations  by  a  date  ordered  by  the 
Board.  The  AAB  may  impose  fines  of  up  to  $1000  per 
day  for  noncompliance  with  its  orders.  Either  party  may 
appeal  a  finding  by  the  AAB  to  state  superior  court 
within  thirty  days  after  the  decision.31 


NOTES 

1.  The  accessibility  standards  which  presently  govern  all 
public  construction  under  Sections  502,  504,  and  the 
ADA  are  the  Uniform  Federal  Accessibility  Standards 
[UFAS]  which  are  found  at  Appendix  A  to  41  CFR 
subpart  101-19.6.  A  "UFAS  [Uniform  Federal  Accessi- 
bility Standards]  Accessibility  Checklist,"  prepared  for 
the  ATBCB  in  June  1990  by  Barrier  Free  Environments 
and  Adaptive  Environments  Center,  is  intended  "to  en- 
able people  to  survey  buildings  for  compliance"  with 
UFAS.  The  Checklist  is  available  from  the  ATBCB  (see 
Appendix  B  for  address  and  telephone). 

2.  36  CFR  1150.1  etseq. 

3.  28  CFR  41.58(a). 

4.  45  CFR  84.23(a). 

5.  28  CFR  4 1.58;  45  CFR  84.23(b). 

6.  45  CFR  84.23(c). 
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7.  28  CFR  35.151(a). 

8.  28  CFR  35.151(b). 

9.  28  CFR  35.151(c).  The  ADAAG  standards  are  found  at 

Appendix  A  to  28  CFR  part  36. 

10.  42  U.S.C.  §12183(a);  28  CFR  36.401. 

11.  28  CFR  36.401(b). 
12. 28  CFR  36.401(c). 

13. 42  U.S.C.  §12183(b)  and  28  CFR  36.401(d)(1). 
14. 42  U.S.C.  §  12183(a)(2). 

15.  28  CFR  36.403(f)(1);  56  Fed.  Red.  35601  (7/26/91). 

16.  28  CFR  36.402(c). 

17.  28  CFR  36.402(b). 

18.  56  Fed.Reg.  7477  (Feb.  22, 1991). 

19.  28  CFR  Part  36,  Appendix  A. 

20.  28  CFR  36.601-36.607. 

21.  42U.S.C.§12182(b)(2)(A)(iv). 

22.  42  U.S.C.  §12181(9)(A)  et  seq. 

23.  28  CFR  36.304. 

24.  28  CFR  36.304(b). 

25.  28  CFR  36.304(c). 

26.  M.G.L.c.22,§13A. 

27.  521  CMR  3.3B. 

28.  521  CMR  3.3(1). 

29.  521CMR5.il. 

30.  Pyramid  Co.  v.  Architectural  Barriers  Board,  403  Mass. 
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IV.  PUBLIC  ACCOMMODATIONS 


Discrimination  on  the  basis  of  disability  by  public 
accommodations — places  that  are  open  to  and 
solicit  the  patronage  of  the  general  public — is 
prohibited  by  Title  III  of  the  ADA  and  by  the  Massachusetts 
Public  Accommodations  Law.  The  following  discussion 
deals  with  each  of  these  laws  and  points  out  the  main 
differences  between  them. 

A.  The  ADA 

1.  WHAT  IS  A  PUBLIC  ACCOMMODATION? 
Title  m  of  the  ADA  prohibits  discrimination  against  people 
with  disabilities  by  any  privately  owned  public  accommo- 
dation whose  operation  "affects  interstate  commerce."1 
Public  accommodations  include  the  following  types  of 
businesses: 

a.  an  inn,  hotel,  motel  or  other  place  of  lodging  (except 
owner-occupied  lodging  houses  with  five  or  fewer 
rooms); 

b.  a  restaurant,  bar,  or  other  establishment  serving 
food  or  drink; 

c.  a  motion  picture  house,  theater,  concert  hall,  sta- 
dium, or  other  place  of  exhibition  or  entertainment; 

d.  an  auditorium,  convention  center,  lecture  hall,  or 
other  place  of  public  gathering; 

e.  a  bakery,  grocery  store,  clothing  store,  hardware  store, 
shopping  center,  or  other  sales  orrental  establishment; 

f .  a  laundromat,  dry-cleaner,  barber  shop,  beauty  shop, 
travel  service,  shoe  repair  service,  funeral  parlor,  gas 
station,  office  of  an  accountant  or  lawyer,  pharmacy, 
insurance  office,2  professional  office  of  a  health  care 
provider,  hospital,  or  other  service  establishment; 

g.  a  terminal,  depot,  or  other  station  used  for  specified 
public  transportation; 

h.  a  museum,  library,  gallery  or  other  place  of  public 
display  or  collection; 

i.  a  park,  zoo,  amusement  park,  or  other  place  of 
recreation; 

j.  a  nursery,  elementary,  secondary,  undergraduate,  or 
postgraduate  private  school,  or  other  place  of  educa- 
tion; 

k.  a  day  care  center,  senior  citizen  center,  homeless 
shelter,  food  bank,  adoption  agency,  or  other  social 
service  center  establishment;  and 
1.  a  gymnasium,  health  spa,  bowling  alley,  golf  course,  or 
other  place  of  exercise  or  recreation.3 


Private  clubs  and  religious  organizations  and  places  of 
worship  are  explicitly  excluded  from  the  ADA.4 

2.  EXEMPTIONS  FROM  PROTECTION 

The  ADA  uses  the  definition  of  "individual  with  a  disabil- 
ity" discussed  in  Chapter  I  at  pages  6-7. 

The  protections  of  the  ADA  do  not  extend  to  certain 
classes  of  disabled  individuals.  Individuals  currently  ille- 
gally using  or  addicted  to  drugs  are  excluded  from  most 
protections  of  the  law.  However,  such  individuals  cannot 
be  denied  admission  to  medical  or  rehabilitative  services 
on  the  basis  of  their  illegal  drug  use.5  Public  accommoda- 
tions cannot  discriminate  against  people  who  are  partici- 
pating in  a  supervised  drug  rehabilitation  program,  former 
drug  users,  or  people  wrongly  regarded  as  drug  users. 

The  ADA  allows  public  accommodations  to  exclude 
people  who  pose  a  "direct  threat"  to  the  health  or  safety  of 
others,  even  if  that  threat  is  the  result  of  a  disability.6  The 
threat  must  be  significant,  and  it  must  be  a  risk  which 
cannot  be  eliminated  by  modifying  polices,  practices,  or 
procedures  or  by  providing  auxiliary  aids  or  services. 
Public  accommodations  must  make  an  individualized  as- 
sessment based  on  current  medical  or  other  reliable  evi- 
dence, in  order  to  ascertain  the  nature  and  duration  of  the 
risk,  the  probability  that  injury  will  occur,  and  the  possibil- 
ity of  mitigating  the  risk  through  reasonable  modification 
of  polices,  practices,  or  procedures.7  Thus,  a  public  ac- 
commodation cannot  exclude  a  person  based  upon  prejudi- 
cial, unfounded  fears  about  people  with  certain  kinds  of 
disabilities  like  AIDS  or  mental  illness.8 

3.  OBLIGATIONS  OF  LANDLORDS  AND  TENANTS 
The  requirements  of  the  ADA  apply  not  only  to  owners  or 
operators  of  public  accommodations,  but  also  to  owners  of 
property  or  buildings  in  which  public  accommodations  are 
located.  The  regulations  implementing  Title  III  require 
landlords  as  well  as  tenants  to  remove  architectural  barri- 
ers, modify  policies,  practices  or  procedures,  and  provide 
auxiliary  aids  to  accommodate  people  with  disabilities 
under  certain  circumstances.  Landlords  and  tenants  can 
allocate  between  themselves  responsbility  for  complying 
with  the  ADA  by  lease  or  other  contract.  Consider  the 
example  of  a  law  firm  renting  space  in  an  office  building. 
The  law  firm  is  responsible  for  accommodating  clients  and 
employees  with  disabilities  within  the  office.  If  the  lease 
gives  the  tenants  the  right  to  make  structural  alterations  to 
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the  office,  then  the  firm  must  remove  architectural  barriers 
inside  the  office  if  their  removal  is  readily  achievable. 
The  landlord  is  responsible  for  making  readily  achiev- 
able structural  changes  to  the  common  areas  of  the  building 
(for  example,  installing  lowered  control  panels  with  raised 
or  brailled  number  in  elevators,  installing  a  ramp  to  the 
front  door)  and  for  providing  auxiliary  aids  and  services  in 
common  areas  (for  example,  holding  the  front  door  open 
for  a  person  who  has  difficulty  walking).  If  the  lease  does 
not  allow  tenants  to  make  structural  changes,  then  the 
landlord  is  also  responsible  for  removing  architectural 
barriers  within  the  law  office,  if  readily  achievable.9 

4.  SPECIFIC  PROHIBITIONS 

a.  Unequal  or  Segregated  Service  or  Facilities 
The  ADA  prohibits  several  specific  kinds  of  discrimi- 
nation including:  denying  disabled  individuals  an 
opportunity  to  participate  in  or  benefit  from  a  public 
accommodation;  offering  disabled  individuals  an  op- 
portunity to  participate  in  or  benefit  from  a  public 
accommodation  that  is  unequal  to  that  offered  to 
nondisabled  people;  and  offering  a  separate  or  differ- 
ent service  to  disabled  individuals  unless  such  action 
is  necessary  to  allow  the  disabled  individual  to  have  an 
opportunity  to  participate  that  is  as  effective  as  that 
provided  to  others. 10  For  example,  it  would  violate  the 
ADA  if  a  restaurant  refused  to  seat  a  group  of  adults 
with  mental  retardation,  if  it  refused  to  serve  them 
alcoholic  beverages  because  of  their  disability,  or  if  it 
seated  them  in  a  separate  area  removed  from  the  other 
patrons. 

Public  accommodations  must  serve  disabled  indi- 
viduals in  the  most  integrated  setting  appropriate  to 
their  needs.  Even  if  a  separate  program  is  offered  for 
disabled  individuals,  a  public  accommodation  cannot 
deny  a  disabled  individual  the  right  to  participate  in  a 
program  or  activity  that  is  not  separate.11  For  ex- 
ample, a  museum  may  offer  a  guided  tour  especially 
designed  for  blind  people  but  may  not  refuse  to  allow 
a  blind  patron  to  participate  in  a  guided  tour  offered  to 
the  general  public. 

b.  Discriminatory  Standards  or  Criteria 

Public  accommodations  may  not  use  standards  or 
criteria  or  methods  of  administration  that  have  the 
effect  of  discriminating  against  people  with  disabili- 
ties and  must  make  reasonable  modifications  in  their 
policies,  practices  orprocedures  in  order  to  accommo- 
date individuals  with  disabilities  unless  doing  so  would 
fundamentally  alter  the  nature  of  the  public  accommo- 


dation.12 For  example,  aprohibition  by  a  restaurant  or 
hotel  against  animals  on  the  premises  cannot  be  ap- 
plied to  exclude  service  dogs  for  blind  .people  and 
people  with  other  disabilities. 

c.  Discrimination  Based  on  Association  with  Indi- 
vidual with  a  Disability 

Public  accommodations  may  not  discriminate  against 
an  individual  because  of  the  disability  of  aperson  with 
whom  that  individual  is  associated.13  Thus,  a  school 
cannot  exclude  a  child  whose  sibling  has  AIDS.  A 
restaurant  cannot  exclude  a  person  with  cerebral  palsy 
or  her  non-disabled  companion. 

d.  Auxiliary  Aids  and  Services 

Public  accommodations  must  provide  auxiliary  aids 
or  services  if  necessary  to  enable  a  person  with  a 
hearing,  visual,  or  other  impairment  that  affects  com- 
munication to  take  advantage  of  the  goods  or  services 
offered  by  a  place  of  public  accommodation  unless 
providing  such  auxiliary  aids  or  services  would  funda- 
mentally alter  the  nature  of  goods  or  services  offered 
by  the  public  accommodation  or  would  result  in  an 
undue  burden.14  Examples  of  auxiliary  aids  and 
services  required  by  the  ADA  are  given  in  the  regula- 
tions. They  include  qualified  interpreters,  notetakers, 
assistive  listening  devices,  and  telecommunications 
devices  for  the  deaf  (TDDs)  for  hearing  impaired 
people;  qualified  readers,  taped  or  Brailled  material 
for  blind  people;  and  adaptive  equipment  or  devices 
(for  example,  talking  computers). 15  Public  accommo- 
dations should  consult  with  persons  with  disabilities 
to  determine  appropriate  auxiliary  aids  and  services. 
Ultimately,  however,  public  accommodations  may 
select  whatever  form  of  auxiliary  aids  or  services  they 
wish  as  long  as  the  aid  or  service  selected  will  provide 
effective  communication.  Thus,  a  restaurant  need  not 
print  its  menus  in  Braille  if  it  provides  employees  to 
read  the  menu  to  blind  patrons. 16  Public  accommoda- 
tions may  not  require  a  person  with  a  disability  to  pay 
a  surcharge  for  use  of  an  auxiliary  aid  or  service 
provided  in  accordance  with  the  ADA.17 

e.  Architectural  Access 

Public  accommodations  must  remove  architectural 
barriers  and  communication  barriers  that  are  struc- 
tural in  nature  if  their  removal  is  readily  achievable. 
This  provision  of  the  law  is  discussed  in  Chapter  IE  at 
page  16.  Newly  constructed  or  altered  public  accom- 
modations must  comply  with  the  architectural  access 
requirements,  also  discussed  at  page  16. 


20 


5.  EXAMINATIONS  AND  COURSES 

The  ADA  requires  persons  offering  exams  or  courses 
relating  to  school  admissions,  licensing,  or  certification  to 
"offer  such  examinations  or  courses  in  a  place  and  manner 
accessible  to  persons  with  disabilities  or  offer  alternative 
accessible  arrangements  for  such  individuals."18  Ex- 
amples of  the  kinds  of  testing  services  covered  by  this 
section  are  school  entrance  examinations  and  professional 
licensing  examinations  administered  by  private  organiza- 
tions. Examinations  given  by  governmental  entities  or 
organizations  receiving  federal  financial  assistance  are 
covered  by  Title  II  of  the  ADA  or  by  Section  504  of  the 
Rehabilitation  Act,  respectively.  These  laws  contain  equiva- 
lent protections  for  persons  with  disabilities. 

Tests  administered  to  people  with  disabilities  must  be 
designed  so  that  the  test  results  accurately  reflect  the 
individual's  knowledge  or  aptitude  or  whatever  is  being 
tested.  Thus,  a  written  test  administered  to  a  person  with 
impaired  vision  or  to  an  individual  with  a  learning  disabil- 
ity that  affects  that  individual's  ability  to  read  may  not 
accurately  reflect  the  abilities  of  the  individual  taking  the 
test  unless  modifications  or  accommodations  are  made  to 
the  testing  procedures.  The  kinds  of  modifications  re- 
quired may  include  increased  time  for  completion  of  the 
exam;  the  provision  of  a  reader,  transcriber,  or  interpreter; 
or  relocation  of  the  exam  to  a  wheelchair-accessible  loca- 
tion. Auxiliary  aids  must  be  provided  unless  the  entity 
giving  the  examination  can  show  that  offering  a  particular 
auxiliary  aid  would  fundamentally  alter  the  examination  or 
would  result  in  an  undue  burden.19 

Courses  offered  by  private  entities  must  make  modifica- 
tions to  ensure  that  they  are  accessible  to  people  with 
disabilities.  Required  modifications  may  include  increased 
time  for  completion  of  the  course,  substitution  of  specific 
requirements,  or  adaptation  of  the  manner  in  which  the 
course  is  given.  Auxiliary  aids,  including  taped  texts, 
interpreters,  and  adaptive  equipment,  must  be  provided 
unless  these  would  fundamentally  alter  the  course  or  would 
result  in  an  undue  burden.  Courses  must  be  offered  in 
accessible  locations  or  else  alternative  accessibility  ar- 
rangements must  be  made.20 

6.  ENFORCEMENT 

The  provisions  of  Title  III  can  be  enforced  in  two  ways.  An 
individual  may  file  a  complaint  with  the  U.S.  Attorney 
General.  (See  Appendix  B  for  address.)  The  Attorney 
General  is  required  to  investigate  complaints  of  alleged 
violations  and  monitor  compliance.  In  cases  involving  a 
pattern  or  practice  of  discrimination  or  an  issue  of  general 
importance,  the  Attorney  General  may  file  a  lawsuit  in 


federal  court.  The  court  may  provide  equitable  relief  (such 
as  granting  temporary  and  permanent  injunctions,  ordering 
that  auxiliary  aids  or  services  be  provided  or  that  policies, 
practices  or  proceedings  be  modified,  or  that  facilities  be 
made  accessible).  The  court  may  also  award  monetary 
damages  and  civil  fines  of  up  to  $50,000  for  a  first  violation 
and  $100,000  for  a  subsequent  violation.21 

Alternatively,  an  individual  may  file  a  lawsuit  to  obtain 
a  temporary  or  permanent  injunction  or  other  orders,  in- 
cluding orders  to  make  facilities  accessible,  to  provide 
auxiliary  aids  or  services,  or  to  modify  policies.22  The 
Attorney  General  may  intervene  in  such  a  private  lawsuit. 
Individuals  bringing  private  lawsuits  are  barred  from  re- 
covering monetary  damages,  but  they  may  be  awarded 
attorney's  fees  and  costs.23 

B.  Massachusetts  Public  Accommodations  Law 

The  Massachusetts  Public  Accommodations  law  has  many 
similarities  with  the  ADA  and  a  few  important  differences.  It 
is  much  less  detailed  than  the  ADA  and  has  no  regulations 
explaining  it.  However,  it  is  likely  that  the  Massachusetts 
Commission  Against  Discrimination  (MCAD)  and  courts 
enforcing  the  Massachusetts  law  will  apply  the  more  detailed 
requirements  of  the  ADA  to  the  Massachusetts  law  except 
where  those  requirements  explicitly  conflict  with  it. 

1.  PLACES  OF  PUBLIC  ACCOMMODATION 

The  list  of  public  accommodations  in  the  Massachusetts 
law  is  similar  to  the  list  in  the  ADA.  The  Massachusetts  law 
is  more  inclusive  in  that  it  includes  government-owned  and 
operated  public  accommodations  such  as  public  libraries 
and  highways  (which  are  covered  by  Title  II  of  the  ADA), 
while  Title  EI  of  the  ADA  is  confined  to  privately  owned 
public  accommodations.  In  contrast  to  the  ADA,  the 
Massachusetts  law  does  not  explicidy  exclude  places  of 
worship  and  entities  controlled  by  religious  organizations 
(such  as  day  care  centers).  Moreover,  the  list  of  types  of 
public  accommodations  in  the  ADA  is  stated  to  be  exhaus- 
tive and  therefore  cannot  be  added  to,24  while  the  list  in  the 
Massachusetts  law  is  representative.25 

However,  some  kinds  of  public  accommodations  cov- 
ered by  the  ADA  may  be  excluded  under  the  Massachusetts 
law,  for  example,  schools,  colleges,  social  service  agen- 
cies, non-profit  hospitals  and  clinics.  Section  504  and  the 
ADA  prohibit  discrimination  by  these  entities  if  they 
receive  federal  financial  assistance  or  affect  interstate 
commerce. 

2.  REASONABLE  ACCOMMODATION 

Although  the  Massachusetts  Public  Accommodations  Law 
does  not  mention  reasonable  accommodation,  modifica- 
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tion  of  policies,  provision  of  auxiliary  aids,  or  architectural 
accessibility,  the  MCAD  has  ruled  that  an  arbitrary  refusal 
to  modify  past  practices  or  to  insist  on  arbitrary  require- 
ments that  have  the  effect  of  subjecting  a  disabled  person 
to  discrimination  violates  the  law.26  A  separate  section  of 
the  Massachusetts  law  prohibits  discrimination  against 
disabled  people  accompanied  by  guide  dogs.27 

3.  ENFORCEMENT 

The  Massachusetts  Public  Accommodations  Law  may  be 
enforced  by  filing  a  complaint  with  the  Massachusetts 
Commission  Against  Discrimination  (MCAD)  within  six 
months  of  the  act  of  discrimination.  The  complaint  maybe 
filed  in  person  or  by  mail.  MCAD  prefers  that  complaints 
be  filed  in  person  but  will  accept  mailed  complaints  if 
going  to  the  MCAD  would  be  a  hardship  for  an  individual, 
if  the  individual  is  represented  by  counsel,  or  if  the  time 
limit  for  filing  the  complaint  is  about  to  expire.  The  MCAD 
enforcement  system  is  described  in  detail  in  Chapter  VI  at 
pages  40-42.  The  addresses  and  telephone  numbers  of  the 
MCAD  officers  are  printed  in  Appendix  B.  A  complainant 
who  prevails  in  a  public  accommodations  action  before  the 
MCAD  may  recover  damages  for  emotional  distress  and 
attorney's  fees;  the  MCAD  may  also  order  the  public 
accommodation  to  stop  its  discriminatory  practices.28 

An  individual  may  file  a  lawsuit  in  Massachusetts  supe- 
rior court  within  three  years  of  the  act  of  discrimination,  but 
must  first  file  a  complaint  with  MCAD  within  the  six 
month  period.  In  such  a  lawsuit,  a  court  may  issue 
temporary  and  permanent  injunctions  and  other  orders  and 
may  award  monetary  damages,  including  punitive  dam- 
ages and  damages  for  emotional  distress.29  Note  that, 
under  the  ADA,  courts  cannot  award  monetary  damages  in 
cases  brought  by  individuals. 

C.  Amendment  1 14 

An  individual  discriminated  against  by  a  public  accommoda- 
tion may  also  file  a  lawsuit  under  Amendment  1 14  of  the 
Massachusetts  Constitution,  which  prohibits  discrimination 
against  people  with  disabilities  by  any  program  or  activity  in 
the  Commonwealth.  The  provisions  of  Amendment  1 14  and 
its  enforcement  are  discussed  at  pages  13  and  45. 


NOTES 

1.  The  commentary  to  the  ADA  regulations  explains  this 

term  as  follows: 

The  Constitution  gives  Congress  broad  authority  to 
regulate  interstate  commerce,  including  the  activi- 
ties of  local  business  enterprises  (e.g.,  a  physician's 
office,  a  neighborhood  restaurant,  a  laundromat,  or 
a  bakery)  that  affect  interstate  commerce  through 
the  purchase  or  sale  of  products  manufactured  in 
other  States,  or  by  providing  services  to  individuals 
from  other  States.  Because  of  the  integrated  nature 
of  the  national  economy,  the  ADA  ...  will  have 
extremely  broad  application.  56  Fed  .Reg.  35547  (7/ 
26/91). 

2.  Although  insurance  companies  are  public  accommoda- 

tions under  the  ADA,  they  may  discriminate  in  provid- 
ing insurance  based  on  validated  actuarial  data  indicat- 
ing that  certain  individuals  have  increased  risk  of  illness, 
disability  or  early  death.  Thus,  if  an  individual  with  a 
disability  is  likely  to  need  more  medical  care  than  the 
average  non-disabled  person,  an  insurance  company 
may  charge  that  individual  a  higher  premium  for  health 
insurance  or  may  exclude  coverage  for  conditions  re- 
lated to  the  disability.  28  CFR  36.212(a).  However,  a 
public  accommodation  may  not  refuse  to  serve  an  indi- 
vidual with  a  disability  because  of  concerns  about  insur- 
ance coverage  or  rates,  even  if  that  concern  is  justified. 
28  CFR  36.212(b). 

3.  42  U.S.C  §12181(7). 

4.  42  U.S.C.  §12187. 

5.  28  CFR  36.209. 

6.  42  U.S.C.  §  12182(b)(3). 

7.  28  CFR  36.208. 

8.  See  discussion  of  Arline,  a  Section  504  case  which 
provides  a  helpful  discussion  of  this  issue,  at  page  39 
below. 

9.  28  CFR  36.201. 

10.  42  U.S.C.  §12182(b)(l)(A)(i)-(iii)  and  28  CFR  36.202. 

11.  42  U.S.C.  §  12182(b)(1)(B)  and  (C). 

12.  42  U.S.C.  §12182(b)(l)(D)  and  (2)(A)(i)  and  (ii). 

13.  42U.S.C.§12182(b)(l)(E). 

14.  42U.S.C.§12182(b)(2)(iii). 

15.  28  CFR  36.303(b). 

16.  56  Fed.Reg.  7467  (Feb.  22, 1991). 

17.  28  CFR  36.301(c). 

18.  42  U.S.C.  §12189. 
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19.  28  CFR  36.309(b). 

20.  28  CFR  36.309(c). 

21.  28  CFR  36.502-504. 

22.  28  CFR  36.501. 

23.  28  CFR  36.505. 

24.  The  U.S.  Department  of  Justice  points  out  that,  although 
the  list  of  categories  is  exhaustive,  "the  representative 
examples  of  facilities  within  each  category  are  not."  56 
FecLReg.  35551  (7/26/91).  Moreover,  "[fjhe  legislative 
history  states  that  these  twelve  categories  'should  be 
construed  liberally  consistent  with  the  intent  of  the 
legislation  that  people  with  disabilities  should  have 
equal  access  to  the  array  of  establishments  that  are 
available  to  others  who  do  not  currently  have  disabili- 


ties."* H.Rep.  101-485,  pt.  2,  at  100,  as  quoted  by 
ATBCB,  56  Fed.  Reg.  35408  (7/26/91). 

25.  The  Massachusetts  Supreme  Judicial  court  held  that  a 
finance  company  is  apublic  accommodation  even  though 
it  was  not  mentioned  in  the  list  of  public  accommoda- 
tions in  the  statute.  Local  Finance  Co.  of  Rockland  v. 
MCAD,  355  Mass.  10, 242  N£.2d  536  (1968). 

26.  Bachner  v.  Charlton's  Lounge  and  Restaurant,  9  MDLR 

1274,1289(1987).  The  case  states  that  some  degree  of 
accommodation  is  required,  although  it  may  be  less  than 
what  is  required  in  the  employment  context. 

27.  M.G.L.  c.  272,  §98A. 

28.  M.G.L.  c.  15 IB,  §5. 

29.  M.G.L.C.  15 IB,  §9. 


23 


V.  TRANSPORTATION 


A.  Introduction 

Perhaps  the  greatest  accomplishment  of  the  ADA  allowed  segregated  transportation  services  for  people  with 

will  be  its  effect  on  public  transportation.     In  a  disabilities,  in  violation  of  what  many  people  believed  to  be 

nutshell,  Title  II  of  the  ADA  requires  that  nearly  all  public  a  basic  premise  of  Section  504  —  the  right  of  people  with 

transportation  systems,  including  buses,  subways,  light  rail  disabilities  to  be  integrated  into  the  mainstream  of  society  to 

(trolleys),  commuter  trains,  and  intercity  trains,  be  made  at  the  maximum  extent  feasible.     As  a  result  of  advocates' 

least  partially  accessible  over  time  to  people  with  disabilities,  failure  to  gain  access  to  public  transportation  through  Section 

including  people  who  use  wheelchairs.    Title  EI  contains  504,  some  have  turned  to  state  laws  for  relief.  However,  in 

comparable  provisions  for  privately  operated  transportation  Massachusetts  such  an  attempt  was  not  successful.  In  the 

systems,  including  intercity  bus  lines:  case  of  Curtis  v.  MBTA,4  a  Massachusetts  judge  refused  to 

Before  discussing  the  provisions  of  the  ADA  regarding  grant  a  preliminary  injunction  that  would  have  prohibited  the 

public  transportation,  we  will  briefly  discuss  other  laws  MBTA  from  purchasing  inaccessible  new  buses  and  lightrail 

relevant  to  this  topic,  namely  Section  504  of  the  Rehabilita-  vehicles  under  the  Massachusetts  public  accommodations 

tion  Act  and  state  laws  that  impact  on  accessible  public  law,  Amendment  1 14,  and  other  state  laws.  Nevertheless, 

transportation.  Although  the  passage  of  the  ADA  has  mini-  Amendment  114  (discussed  at  pages  13  and  45)  and  the 

mized  the  importance  of  these  laws,  they  may  still  be  useful  Massachusetts  Public  Accommodations  Law  (discu  ssed  at 

in  cases  where  the  ADA  is  not  yet  in  effect  and  in  cases  where  pages  21-22)  may  still  be  used  to  challenge  inaccessible 

the  ADA  may  not  apply  (for  example,  private  taxi  service),  public  transportation  in  cases  where  the  ADA  does  not  apply 

(for  example,  taxi  service)  and  where  it  is  not  yet  in  effect, 

B.  Section  504  particularly  if  access  can  be  achieved  at  relatively  low  cost. 
Attempts  under  previous  laws,  particularly  Section  504,  to 

achieve  accessible  mainstream  public  transportation  have  D.  The  ADA 

met  with  limited  success.  The  proponents  of  the  ADA  waged  a  long  and  hard  battle  to 

In  1979  the  U.S.  Department  of  Transportation  issued  incorporate  accessibility  requirements  for  public  transporta- 

Section  504  regulations  which  required  federally  assisted  tion  directly  into  the  law  where  they  would  be  immune  from 

public  transportation  systems  (which  include  nearly  all  forms  legal  challenges.  Although  some  compromises  appear  in  the 

of  public  transportation  provided  by  state  and  local  govern-  law's  final  version,  the  proponents  were  largely  successful, 

ments)  to  develop  plans  to  make  their  services  accessible  to  The  particular  provisions  of  the  ADA  with  regard  to  different 

wheelchair  users  and  other  people  with  disabilities.  These  kinds  of  transportation  are  outlined  below, 

regulations  were  successfully  challenged  in  the  case  of  Amen-  j  FIXED  ROUTE  SYSTEMS*  BUSES  RAPID 

can  Public  Transit  Association  v.  Lewis.1  A  federal  appeals  TRANSIT  TROLLEYS 

court  held  that  the  DOT  regulations  were  not  authorized  by  p^^  entities  (state  md  local  governments)  operating 

Section  504  because  they  imposed  "extremely  heavy  finan-  ^  route  transportation  systemS  may  purchase  or  lease 

cial  burdens  on  local  transit  authorities."  As  a  result  of  the  new  vehicles  only  if  they  are  accessible  to  people  with 

Levwjcase,DOTamendeditsregulations,deletingtheacces-  disabilities,  including  people  who  use  wheelchairs,  under 

sibility  requirements  and  allowing  public  transportation  sys-  p^  B  of  Title  n  of  the  ADA.5  "Fixed  route  system"  is 

terns  to  serve  people  with  disabilities  through  alternative  defined  ^  a  public  transportation  system  that  operates 

means,  for  example,  paratransit  systems  such  as  the  RIDE  ^mg  a  prescribed  route  according  to  a  fixed  schedule."* 

service  of  the  Massachusetts  Bay  Transportation  Authority  p^^  entities  tf  acquiring  used  vehicles,  are  required  to 

(MBTA).  make  "good  faith  efforts"  to  acquire  vehicles  that  are 

The  public  transportation  provisions  of  Title  II  of  the  ADA  accessible.?  Remanufactured  vehicles  (those  which  un- 
amend Section  504  to  conform  to  the  access  requirements  of  derg0  a  process  t0  extend  the  life  of  the  vehicle  for  five  or 
the  ADA.  more  years)  must  be  made  accessible  "to  the  maximum 

extent  feasible."8  These  requirements  went  into  effect  in 
August,  1990. 


C.  State  Laws 


Judicial  interpretations  of  Section  504  for  the  most  part  Pubhc  entities  may  be  excused  temporarily  from  buying 
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new  buses  equipped  with  wheelchair  lifts  if  they  can  show 
that  they  attempted  to  purchase  lift-equipped  buses  but 
were  unable  to  do  so  and  that  further  delay  in  purchasing 
new  buses  would  significantly  impair  transportation  ser- 
vices in  the  community.9 

2.  PARATRANSIT 

The  ADA  requires  all  providers  of  fixed  route  services 
(except  for  commuter  bus  service)  to  provide  paratransit  or 
other  special  transportation  services  to  people  with  dis- 
abilities who  (1)  cannot  board  accessible  vehicles  without 
assistance,  (2)  who  wish  to  travel  at  times  when  accessible 
service  is  not  available,  or  (3)  who  are  unable  to  travel  to 
or  from  locations  where  the  vehicles  stop  because  of  their 
disability.  They  must  also  provide  such  service  to  at  least 
one  person  accompanying  an  eligible  person  with  a  disabil- 
ity.10 Paratransit  service  must  be  comparable  to  the 
transportation  service  provided  to  non-disabled  people. 
There  is  an  exception  for  public  entities  that  can  show  that 
provision  of  paratransit  service  "would  impose  an  undue 
financial  burden/'11  In  that  case,  the  public  entity  must 
provide  paratransit  service  to  the  extent  that  it  does  not 
impose  such  a  burden. 

3.  DEMAND-RESPONSIVE  SYSTEMS 

Public  entities  operating  a  "demand  responsive"  transpor- 
tation system  (for  example,  vans  or  buses  that  do  not  follow 
a  fixed  route  but  travel  when  and  where  they  are  needed) 
are  required  to  purchase  only  accessible  new  vehicles 
unless  the  system  "when  viewed  in  its  entirety"  provides 
service  to  people  with  disabilities  that  is  equivalent  to  the 
service  provided  to  non-disabled  people. 12  In  other  words, 
such  transportation  systems  must  either  buy  only  acces- 
sible new  vehicles  or  achieve  "program  accessibility" 
(discussed  below). 

4.  STATIONS  AND  FACILITIES 

a.  Newly  Constructed  and  Altered  Facilities 
Newly  constructed  transportation  facilities  (stations, 
platforms,  bus  stops,  terminals,  depots,  etc.)  must  be 
accessible  to  people  with  disabilities,  including  people 
who  use  wheelchairs.13  Alterations  to  existing  facili- 
ties must  be  done  in  a  manner  that  makes  the  altered 
portions  of  the  facility  accessible  to  the  maximum 
extent  feasible.  When  the  alteration  affects  an  area 
containing  a  "primary  function,"  the  public  entity 
must  provide  an  accessible  path  of  travel  to  the  altered 
area  and  must  make  the  restrooms,  telephones  and 
drinking  fountains  that  serve  the  altered  area  acces- 
sible to  the  maximum  extent  feasible,  unless  the  cost 


or  scope  of  these  accessibility  features  is  dispropor- 
tionate to  the  overall  alterations.14  The  provision 
regarding  alterations  is  identical  to  the  provision  in  the 
architectural  accessibility  section  of  Tide  III  of  the 
ADA  discussed  above  at  page  16.  Readers  should 
consult  that  section  for  an  explanation  of  terms  such  as 
"primary  function"  and  "disproportionate." 

b.  Key  Stations 

Public  entities  that  provide  rapid  rail  and  light  rail 
systems  (i.e.  subways,  trolleys)  must  make  key  sta- 
tions accessible  as  soon  as  practicable,  but  no  later 
than  July  26, 1993.  Key  stations  are  to  be  selected  by 
the  public  entities,  after  consulting  with  individuals 
with  disabilities  and  holding  at  least  one  public  hear- 
ing, in  accordance  with  the  following  criteria:  (a) 
stations  with  high  ridership,  (b)  transfer  stations,  (c) 
major  interchange  points  with  other  transportation 
modes,  (d)  end  stations,  (e)  stations  serving  major 
activity  centers.15  Public  entities  may  be  granted  an 
extension  of  up  to  30  years  for  key  stations  which  need 
"extraordinarily  expensive  structural  changes."  If  an 
extension  is  granted,  at  least  two-thirds  of  the  key 
stations  must  be  accessible  20  years  after  passage  of 
the  ADA.  Public  entities  are  required  to  submit  to 
DOT  plans  for  compliance  with  the  key  station  re- 
quirements, including  the  dates  by  which  various 
actions  will  be  taken.16 

5.  PROGRAM  ACCESSIBILITY 

Public  entities  must  operate  their  transportation  programs 
and  activities  so  that  these  programs  and  activities  "when 
viewed  in  their  entirety"  are  accessible  to  people  with 
disabilities.17  For  a  discussion  of  what  is  required  by  this 
kind  of  "program  accessibility,"  see  the  discussion  above 
at  page  10.  However,  public  entities  are  not  required  to 
make  structural  changes  to  existing  facilities  except  to  the 
extent  required  under  the  sections  of  the  law  dealing  with 
alterations  and  key  stations. 

At  least  one  vehicle  per  train  (for  rapid  transit  and  light 
rail  service)  must  be  accessible  as  soon  as  practicable  but 
no  later  than  July  26, 1995.18 

6.  COMMUTER  RAIL  AND  INTERCITY  TRAINS 

a.  Vehicles 

Passenger  cars  on  intercity  (Amtrak)  and  commuter 
trains  and  certain  dining  cars  on  intercity  trains  pur- 
chased or  leased  after  August,  1990  must  be  accessible 
to  people  with  disabilities,  including  people  who  use 
wheelchairs.19  A  good  faith  effort  must  be  made  to 
purchase  or  lease  used  passenger  cars  that  are  acces- 
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sible  to  people  who  use  wheelchairs  and  other  people 
with  disabilities.20  Remanufactured  cars  must  be 
made  accessible  to  the  maximum  extent  feasible  if  the' 
car's  useful  life  is  10  or  more  years.21 

Both  intercity  and  commuter  trains  must  have  one 
accessible  passenger  car  per  train  as  soon  as  practi- 
cable but  no  later  than  July  26, 1995.22 

Accessible  passenger  cars  in  intercity  trains  must  be 
accessible  from  the  platform  by  persons  using  wheel- 
chairs. They  must  also  have  space  to  park  and  secure 
a  wheelchair  for  passengers  who  wish  to  remain  in 
their  wheelchairs,  have  seats  to  which  a  person  can 
transfer  from  a  wheelchair  and  space  to  fold  and  store 
the  person's  wheelchair,  and  have  a  restroom  usable 
by  a  person  who  uses  a  wheelchair.23 

Single-level  dining  cars  purchased  after  July,  1990 
must  be  accessible  to  people  who  use  wheelchairs  if 
they  can  access  the  car  adjacent  to  the  dining  car  via 
the  train  platform.  For  passengers  who  cannot  access 
the  dining  car,  appropriate  auxiliary  aids  and  services 
must  be  provided,  including  a  hard  surface  on  which 
to  eat,  to  ensure  that  individuals  with  disabilities  enjoy 
equivalent  food  service.24 

Commuter  trains  must  provide  an  accessible 
restroom  unless  no  restroom  is  provided  on  the  car  for 
any  passenger.  Passenger  cars  on  commuter  trains 
need  not  accommodate  individuals  who  wish  to  trans- 
fer from  their  wheelchairs  to  regular  seats,  but  must 
provide  spaces  to  park  and  secure  wheelchairs  for 
passengers  travelling  in  their  chairs.25 
b.  Stations 

Newly  constructed  commuter  rail  and  intercity  rail 
stations  must  be  accessible  to  people  with  disabilities, 
including  people  who  use  wheelchairs.26  Existing 
intercity  rail  stations  must  be  made  accessible  as  soon 
as  practicable,  but  no  later  than  July  26, 2010.27  Key 
commuter  rail  stations  must  be  made  accessible  no 
later  than  July  26,  1993.  This  time  limit  may  be 
extended  by  the  Secretary  of  Transportation  until  July 
26, 2010  in  cases  where  the  entire  passenger  platform 
must  be  raised  to  provide  access  or  where  other  ex- 
traordinarily expensive  structural  changes  are  re- 
quired.28 Each  commuter  authority  is  responsible  for 
designating  key  stations  for  its  system  in  consultation 
with  individuals  with  disabilities,  taking  into  consid- 
eration the  same  factors  as  apply  to  key  stations  in 
fixed  route  systems,  discussed  above  at  page  26.29  A 
public  hearing  must  be  held  before  the  final  designa- 
tion of  key  stations  is  made.  The  authority  must  submit 


plans  for  accessible  key  stations,  including  milestones 
for  completing  various  steps,  to  the  Secretary  of  Trans- 
portation.30 

Alteration  of  existing  stations  must  be  done  so  that 
the  altered  area  is  accessible  to  the  maximum  extent 
feasible.  Where  alterations  affect  an  area  containing 
a  primary  function,  alterations  must  include  an  acces- 
sible path  of  travel  to  the  altered  area  as  well  as 
accessible  restrooms  and  drinking  fountains  that  serve 
the  altered  area,  provided  the  cost  or  scope  of  making 
these  alterations  is  not  disproportionate.3 1  The  provi- 
sion for  alterations  is  virtually  identical  to  that  for 
alteration  of  public  transportation  facilities  discussed 
above  at  page  26  and  alteration  of  public  accommoda- 
tions discussed  above  at  page  16.  Readers  should 
consult  these  pages  for  a  more  complete  discussion  of 
the  requirements. 

7.  ENFORCEMENT 

Enforcement  of  Title  II  of  the  ADA  is  discussed  above  at 
pages  12-13. 

8.  PRIVATELY  OPERATED  PUBLIC 
TRANSPORTATION. 

a.  General  Prohibitions 

Title  III  of  the  ADA  prohibits  discrimination  by  public 
transportation  systems  operated  by  private  businesses. 
(Airlines  are  covered  by  the  Air  Carrier  Access  Act, 
discussed  below  at  pages  28.)  Discrimination  is 
defined  to  include:  (a)  imposition  of  eligibility  criteria 
that  screen  out  individuals  with  disabilities;  (b)  failure 
to  make  reasonable  modifications  in  policies,  prac- 
tices and  procedures  in  order  to  accommodate  indi- 
viduals with  disabilities,  unless  these  modifications 
would  fundamentally  alter  the  nature  of  the  service 
being  offered;  (c)  failure  to  provide  auxiliary  aids  and 
services  to  people  with  disabilities  unless  this  would 
fundamentally  alter  the  nature  of  the  service  or  cause 
undue  burden;  (d)  failure  to  remove  architectural  and 
transportation  barriers  (not  including  installation  of 
lifts)  which  are  readily  achievable;  and  (e)  failure  to 
comply  with  the  accessibility  requirements  listed  be- 
low.32 

b.  New  Vehicles 

(1)  In  General 

Private  entities  that  furnish  public  transportation 
services  may  not  purchase  or  lease  new  vehicles 
(except  for  an  automobile,  a  van  seating  less  than 
eight  passengers,  or  an  over-the-road  bus)  which  are 
inaccessible  to  people  who  use  wheelchairs  or  other 
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people  with  disabilities  after  August,  1990.33 

New  vans  seating  fewer  than  eight  passengers, 
including  the  driver,  must  be  accessible  unless  the 
entity  providing  transportation  services  can  demon- 
strate that  its  system,  when  viewed  in  its  entirety, 
provides  a  level  of  service  to  persons  with  disabili- 
ties that  is  equivalent  to  that  provided  to  non- 
disabled  persons.  ^ 

(2)  Over-the-Road  Buses 
As  a  result  of  vehement  lobbying  by  large  bus 
companies,  over-the-road  buses  are  given  special 
treatment  in  the  ADA.  Over-the-road  buses  are 
defined  as  buses  with  elevated  passenger  decks 
located  over  a  baggage  compartment35  The  con- 
gressional Office  of  Technology  Assessment  (OTA), 
with  the  assistance  of  an  advisory  committee  in- 
cluding individuals  with  disabilities  and  private 
operators  and  manufacturers  of  over-the-road  buses, 
is  required  to  undertake  a  study  to  determine  the 
access  needs  of  people  who  use  wheelchairs  for 
over-the-road  bus  service  and  the  most  cost-effec- 
tive ways  of  providing  access.  The  study  must  be 
completed  by  July  26,  1993,  except  that  the  Presi- 
dent may  grant  a  one-year  extension  under  certain 
conditions.36 

No  later  than  one  year  after  OTA  has  issued  its 
study,  the  Secretary  of  Transportation  must  issue 
regulations  regarding  accessible  bus  service  to  indi- 
viduals with  disabilities,  including  individuals  who 
use  wheelchairs.  These  regulations  shall  take  effect 
six  years  after  they  are  enacted  (seven  years  for 
small  companies).37  The  law  states  that  accessible 
restrooms  need  not  be  installed  if  the  installation 
would  result  in  a  loss  of  seating  capacity.38  (The 
Secretary  of  Transportation  issued  interim  regula- 
tions for  bus  access  in  September,  1991,  but  these 
regulations  do  not  require  structural  changes  in 
buses  or  the  purchase  of  assistive  devices  for  board- 
ing.)3* 

c.  Transportation  Stations,  Terminals,  Etc. 
Privately  owned  public  transportation  terminals  and 
stations  are  defined  as  places  of  public  accommoda- 
tion and  are  subject  to  the  general  nondiscrimination 
and  accessibility  requirements  of  Title  ITJ  discussed  at 
pages  19-20. 
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d.  Enforcement 

Enforcement  of  Title  III  of  the  ADA  is  discussed  at 

page  21. 

E.  Airline  Accessibility 

1.  NON-DISCRIMINATION  REQUIREMENTS 

The  Air  Carrier  Access  Act  of  198640  prohibits  discrimina- 
tion against  people  with  disabilities  by  U.S.  airlines.  The 
Act  is  interpreted  by  regulations.41 

The  regulations  require  new  aircraft  to  have  certain 
accessibility  features  depending  upon  the  size  of  the  plane, 
including  movable  armrests,  space  to  store  folding  wheel- 
chairs,accessible  lavatory  facilities,  and  an  onboard  wheel- 
chair for  use  of  passengers  with  disabilities.42  New  or 
altered  airport  facilities  are  required  to  be  constructed  in 
accordance  with  the  Uniform  Federal  Accessibility  Stan- 
dards (UFAS).43  All  airport  facilities  must  be  operated  so 
that,  when  viewed  as  a  whole,  they  are  accessible  to  people 
with  disabilities.44 

Air  carriers  may  refuse  to  transport  a  passenger  on  the 
basis  of  safety,  but  if  the  refusal  is  related  to  the  individual's 
disability,  the  airline  must  specify  in  writing  the  reasons  for 
the  refusal  within  10  days.45  Airlines  may  not  require  an 
individual  with  a  disability  to  travel  with  an  attendant 
except  under  specified  circumstances  where  an  attendant  is 
essential  for  safety.46  In  most  cases,  an  airline  may  not 
charge  a  fare  for  an  attendant  mandated  by  the  airline  if  the 
individual  with  the  disability  believes  he  is  capable  of 
traveling  independently.47  Air  carriers  may  not  exclude 
disabled  individuals  from  certain  seating  unless  required 
by  federal  safety  regulations.48 

2.  ENFORCEMENT 

Airlines  must  establish  mechanisms  for  resolving  com- 
plaints, including  a  complaints  resolution  official  at  each 
airport  served  by  the  airline  to  resolve  complaints  brought 
by  individuals  with  disabilities.  In  addition,  a  written 
complaint  alleging  a  violation  of  the  Act  may  be  filed  with 
the  airline  no  later  than  45  days  after  the  violation.  The  air 
carrier  must  respond  to  the  complaint  within  30  days.49  In 
addition,  an  individual  may  obtain  assistance  by  contacting 
the  Office  of  Consumer  Affairs  of  the  U.S.  Department  of 
Transportation  listed  in  Appendix  B. 

Individuals  may  also  file  complaints  under  the  Section 
504  regulations  of  the  Federal  Aviation  Administration 
within  180  days  of  the  act  of  discrimination.50 

Federal  courts  have  held  that  individuals  may  sue  under 
the  act  to  recover  their  actual  financial  losses  as  well  as 
compensatory  damages  and  damages  for  pain  and  suffer- 
ing.51 


NOTES 


1.  655  F.2d  1272  (D.C.  Cir.  1981). 

2.  These  regulations  are  found  at  49  CFR  27. 

3.  28  CFR  35.190. 

4.  (Civil  Action  No.  86-6593,  Superior  Court,  Middlesex  8- 
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VI.  EMPLOYMENT 


Federal  and  state  laws  that  prohibit  discrimination  in 
employment  did  not  originally  address  the  prob- 
lems of  persons  with  disabilities,  but  rather  the 
problems  of  racial,  ethnic  and  religious  minorities,  older 
people,  and  women.  It  was  not  until  the  Rehabilitation  Act  of 
1973,  as  amended  in  1978,  that  Congress  began  to  address 
employment  discrimination  against  persons  with  disabilities 
in  a  comprehensive  fashion.  Massachusetts  followed  suit  in 
1983  by  amending  its  employment  discrimination  law,  com- 
monly referred  to  as  Chapter  15 IB,1  to  prohibit  handicap 
discrimination  in  employment.  In  1990  Congress  passed  the 
Americans  With  Disabilities  Act,  the  most  sweeping  federal 
legislation  ever  enacted  on  behalf  of  people  with  disabilities, 
which  will  prohibit  discrimination  by  most  employers.  To- 
day, a  number  of  Massachusetts  and  federal  statutes  and 
regulations  as  well  as  a  state  constitutional  amendment  and 
an  executive  orderprohibit  employment  discrimination  against 
persons  with  disabilities. 

This  chapter  will  focus  on  the  state  law  (Chapter  1 5  IB),  the 
federal  Rehabilitation  Act  and  Title  I  of  the  Americans  with 
Disabilities  Act  because  these  laws  provide  the  principal 
legal  tools  for  combatting  employment  discrimination  on  the 
basis  of  disability  in  Massachusetts.  This  chapter  will  also 
discuss  Article  1 14  of  the  Amendments  to  the  Massachusetts 
Constitution,  the  Massachusetts  Equal  Rights  Act,  and  Ex- 
ecutive Order  246. 

A.  An  Overview  of  Sections  501,  503,  and  504 
of  the  Rehabilitation  Act 

Title  V  of  the  Rehabilitation  Act  protects  the  civil  rights  of 
persons  with  handicaps  in  employment  and  certain  other 
areas.  Three  sections  of  Title  V — Sections  501,  503  and 
504 — protect  persons  with  disabilities  against  employment 
discrimination.2 

Section  501  requires  each  federal  agency  and  the  United 
States  Postal  Service  to  adopt  an  affirmative  action  plan  for 
the  hiring,  placement  and  advancement  of  persons  with 
disabilities  within  that  agency.3  The  regulations  adopted 
under  Section  501  define  what  type  of  discrimination  is 
prohibited  and  how  complaints  are  processed.4 

Section  503  prohibits  employers  with  federal  contracts  or 
subcontracts  of  $2,500  or  more  from  discriminating  on  the 
basis  of  handicap.  It  also  requires  such  employers  to  engage 
in  affirmative  action  to  employ  and  advance  in  employment 
qualified  persons  with  handicaps.  If  the  employer's  contracts 
total  or  exceed  $50,000  annually  and  if  the  employer  employs 


50  or  more  persons,  then  it  must  maintain  a  more  extensive 
affirmative  action  program.5 

The  third  anti-discrimination  provision,  Section  504,  pro- 
hibits any  public  or  private  entity  receiving  federal  funding, 
or  any  program  or  activity  conducted  by  any  federal  execu- 
tive agency  or  by  the  United  States  Postal  Service,  from 
discriminating  against  a  qualified  person  with  a  disability.6 
In  contrast  to  Sections  501  and  503,  Section  504  prohibits 
discrimination  of  all  types,  not  only  employment  discrimina- 
tion.7 

There  are  certain  concepts  and  definitions  that  are  common 
to  all  laws  prohibiting  handicap  discrimination  in  employ- 
ment. The  regulations  and  court  decisions  under  the  Reha- 
bilitation Act  had  a  strong  influence  on  later  anti-discrimina- 
tion laws,  including  Chapter  15 IB  and  the  Americans  With 
Disabilities  Act.  Therefore,  interpretations  of  the  Rehabili- 
tation Act  may  also  be  valid  in  interpreting  the  meaning  of 
Chapter  15  IB  and  the  ADA.  However,  there  are  also  some 
important  differences  between  these  laws,  and  in  some  cases 
Massachusetts  law  may  afford  greater  protections  than  simi- 
lar federal  laws.  The  similarities  and  differences  between 
state  and  federal  laws  will  also  be  discussed. 

B.  General  Discussion  of  the  Laws 

1.  EMPLOYERS  COVERED  BY  THE  STATUTES 
Chapter  15  IB  prohibits  the  Commonwealth  of  Massachu- 
setts and  its  political  subdivisions,  boards,  and  commis- 
sions from  discriminating.8  This  statute  also  applies  to 
most  private  employers,  labor  organizations,  and  employ- 
ment agencies.9  In  contrast  to  Section  504  of  the  Rehabili- 
tation Act,  which  applies  only  to  employers  who  receive 
federal  financial  assistance,  and  Section  503,  which  ap- 
plies only  to  employers  who  contract  with  the  federal 
government,  Chapter  15  IB  covers  all  private  employers 
with  more  than  five  employees,  with  the  exception  of  an 
exclusively  social  club  or  fraternal  association  or  corpora- 
tion, if  the  club,  association,  or  corporation  is  not  organized 
for  profit.10 

Chapter  15  IB  not  only  prohibits  discrimination  by  an 
employer  directly,  but  also  prohibits  discrimination  by  the 
employer  "through  an  agent"  This  protection  is  important. 
For  example,  an  employer  may  contract  with  an  employ- 
ment agency  which  may  screen  out  an  applicant  with  a 
disability  prior  to  the  applicant  having  any  contact  with  the 
employer.  In  such  an  instance,  an  employer  could  be  held 
responsible  for  the  employment  agency's  actions.  Simi- 


31 


larly,  Section  504  and  the  ADA  prohibit  organizations 
from  entering  into  contracts  or  other  arrangements  with  a 
union,  employment  agency,  insurance  company  or  other 
organization  which  would  have  the  effect  of  subjecting 
individuals  with  handicaps  to  discrimination.11  Under 
Section  504,  organizations  are  not  bound  by  the  terms  of 
any  collective  bargaining  agreement  which  are  inconsis- 
tent with  Section  504's  regulations.12  Neither  Section  501 
nor  Section  503  has  analogous  provisions.  However, 
Section  503  requires  contractors  to  use  their  best  efforts  to 
get  a  labor  union  or  employment  agency  not  to  discrimi- 
nate.13 The  statute  does  not  indicate  what  an  employer 
should  do  if  he  cannot  get  an  employment  agency  or  labor 
union  to  cooperate. 

The  ADA  covers  employers  with  25  or  more  employees 
as  of  July  26, 1992.  Effective  July  26, 1994  it  will  cover 
employers  with  15  or  more  employees.14  The  ADA  does 
not  cover  the  executive  branch  of  the  federal  government 
(it  is  covered  by  Section  50 1 )  or  bona  fide  private  member- 
ship clubs  that  are  tax-exempt.15 

2.  PERSONS  PROTECTED  BY  THE  STATUTES 
Sections  501,  503,  and  504  of  the  Rehabilitation  Act  and 
Chapter  15  IB  protect  from  discrimination  any  "qualified 
handicapped  person."  The  ADA  protects  any  "qualified 
individual  with  a  disability."16  The  legislative  history  of 
the  ADA  makes  it  clear  that  the  definition  is  intended  to 
parallel  that  of  the  Rehabilitation  Act;  the  change  in  lan- 
guage simply  reflects  Congress'  desire  to  employ  currently 
accepted  terminology  in  the  ADA.17  The  meaning  of  the 
terms  "handicapped"  or  "disabled"  and  "qualified"  are 
discussed  below. 

a.  Who  is  Handicapped! Disabled? 
The  regulations  to  Sections  501,  503  and  504  of  the 
Rehabilitation  Act,  Chapter  15  IB,  and  the  ADA  de- 
fine a  handicap  or  disability  as  "(1)  a  physical  or 
mental  impairment  which  substantially  limits  one  or 
more  major  life  activities,  (2)  a  record  of  having  such 
an  impairment,  or  (3)  being  regarded  as  having  such  an 
impairment"18 
(1)  Physical  and  Mental  Impairments 
The  regulations  under  the  Rehabilitation  Act  and 
the  ADA  clarify  this  definition  by  elaborating  on  the 
key  terms  and  citing  specific  examples.  The  regu- 
lations, for  example,  provide  that  physical  impair- 
ment refers  to  any  physical  disorder  or  condition, 
cosmetic  disfigurement,  or  anatomical  loss  affect- 
ing any  one  of  a  number  of  body  systems.  Mental 
impairments  include  any  mental  or  psychological 


disorder,  such  as  mental  retardation,  organic  brain 
syndrome,  emotional  or  mental  illness,  or  specific 
learning  disabilities.19 

(a)  Severity  and  Duration  of  Impairments 
The  Rehabilitation  Act  and  the  ADA  do  not 
cover  most  temporary  or  minor  disabilities.20 
The  EEOC's  comments  to  its  regulations  under 
the  ADA  suggest  that  a  temporary  impairment 
such  as  a  broken  leg  or  a  condition  which 
causes  only  minor  limitations  to  a  major  life 
activity  would  not  be  considered  a  disability.21 
However,  an  individual  may  be  considered  to 
be  disabled  even  though  his  condition  is  miti- 
gated by  medication  or  by  a  mechanical  device 
such  as  an  artificial  leg  or  a  hearing  aid.22 

Although  Chapter  15 IB  and  the  MCAD's 
Guidelines  interpreting  the  law  do  not  define 
the  term  "physical  or  mental  impairment,"  that 
term  may  be  interpreted  in  a  more  liberal  man- 
ner than  it  is  under  federal  laws.  The  MCAD, 
the  state  agency  responsible  for  enforcing  Chap- 
ter 15 IB,  and  the  Massachusetts  courts,  have 
interpreted  the  Massachusetts  anti-discrimina- 
tion laws  more  liberally  than  federal  courts  and 
federal  agencies  interpreting  equivalent  fed- 
eral anti-discrimination  laws-23  In  one  case,  a 
Commissioner  of  the  MCAD  concluded  that 
conditions  associated  with  pregnancy  such  as 
fatigue  and  nausea  may  be  physical  impair- 
ments if  they  prohibit  a  woman  from  work- 
ing.24 However,  in  another  case,  the  MCAD 
ruled  that  severe  intermittent  abdominal  pain 
which  incapacitated  an  individual  for  brief  pe- 
riods of  time  was  not  a  disability  within  the 
meaning  of  the  law.25 

(b)  Alcohol  And  Drug  Use 

Sections  503  and  504  of  the  Rehabilitation  Act 
exclude  from  protection  "any  individual  who  is 
an  alcoholic  whose  current  use  of  alcohol  pre- 
vents such  individual  from  performing  the  du- 
ties of  the  job  in  question  or  whose  employ- 
ment, by  reason  of  such  current  alcohol  abuse, 
would  constitute  a  direct  threat  to  property  or 
the  safety  of  others."26  The  ADA  allows  em- 
ployers to  hold  employees  with  alcoholism  to 
the  same  standard  as  other  employees  even  if 
the  employee's  unsatisfactory  performance  or 
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behavior  is  the  result  of  alcoholism.27 

The  Rehabilitation  Act  and  the  ADA  exclude 
from  the  definition  of  an  individual  with  a 
disability  an  individual  currently  engaging  in 
the  illegal  use  of  drugs  when  the  employer  acts 
on  the  basis  of  such  use.28  If  the  employer  acts 
on  some  other  basis,  for  example,  the 
individual's  HIV  status,  then  the  employer's 
action  may  constitute  discrimination.  Indi- 
viduals who  are  participating  in  or  who  have 
successfully  completed  a  supervised  drug  reha- 
bilitation program  and  are  no  longer  engaged  in 
illegal  drug  use  are  protected.by  the  law,  as  are 
individuals  erroneously  regarded  as  engaging 
in  illegal  drug  use.29 

No  exception  is  made  for  alcoholism  or  drug 
addiction  in  Chapter  1 5  IB  or  the  MC  AD  Guide- 
lines. The  Guidelines  specify  that  people  who 
are  physically  or  mentally  addicted  to  alcohol 
or  other  substances  are  protected  by  Chapter 
15  IB,  while  recreational  users  of  drugs  or 
alcohol  are  not.30 

(c)  Direct  Threat  to  Health  and  Safety. 
The  ADA  allows  an  employer  to  establish  as  a 
job  qualification  a  requirement  that  the  em- 
ployee not  pose  a  "direct  threat  to  the  health  or 
safety  of  other  individuals  in  the  workplace."3 1 
A  "direct  threat"  is  defined  as  a"significantrisk 
...  that  cannot  be  eliminated  by  reasonable 
accommodation."32  The  regulations  extend 
this  exception  to  an  individual  who  poses  a 
direct  threat  to  the  health  or  safety  of  the  indi- 
vidual or  others.33  Arguably,  this  provision 
would  allow  an  employer  to  exclude  an  em- 
ployee from  the  workplace  because  of  concerns 
about  risks  that  the  employee  may  face  because 
of  her  disability  even  where  the  employee  is 
willing  to  take  the  risk  and  where  there  is  no  risk 
of  harm  to  anyone  else.  The  regulations  pro- 
vide that  the  determination  that  a  direct  threat 
exists  should  be  based  on  reasonable  medical 
judgment  and  should  be  considered  in  light  of 
factors  such  as  the  duration  of  the  risk,  the 
nature  and  severity  of  the  potential  harm,  and 
the  likelihood  that  the  potential  harm  will  oc- 


cur. 
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(d)  Communicable  Diseases 
The  MCAD  Guidelines  include  in  the  defini- 
tion of  handicap  communicable  illnesses  such 


as  Acquired  Immune  Deficiency  Syndrome 
(AIDS),  hepatitis,  and  tuberculosis.35  Individu- 
als with  illnesses  such  as  these  are  also  recog- 
nized as  disabled  under  the  Rehabilitation  Act 
and  the  ADA.36  The  ADA  states  that  an  em- 
ployer may  refuse  to  assign  an  employee  to  a 
job  involving  food  handling  if  the  employee 
has  an  infectious  or  communicable  disease 
which  can  be  transmitted  by  food  handling 
which  appears  on  a  list  prepared  annually  by 
the  Secretary  of  Health  and  Human  Services  if 
the  threat  of  transmission  cannot  be  eliminated 
by  reasonable  accommodation.37 

(e)  Miscellaneous  Exclusions  in  the  ADA 
The  ADA  expressly  excludes  from  the  defini- 
tion of  disability  homosexuality,  bisexuality, 
transvestism,  transsexualism,  pedophilia,  ex- 
hibitionism, voyeurism,  gender  identity  disor- 
ders not  resulting  from  physical  impairments, 
and  other  sexual  behavior  disorders,  compul- 
sive gambling,  kleptomania,  pyromania,  and 
psychoactive  substance  use  disorders  resulting 
from  current  illegal  use  of  drugs.38 
(2)  Major  Life  Activity 

Regulations  under  the  Rehabilitation  Act  and  the 
ADA,  as  well  as  the  MCAD  Guidelines  to  Chapter 
15 IB,  have  defined  major  life  activity  by  citing 
examples:  caring  for  oneself,  performing  manual 
tasks,  walking,  seeing,  hearing,  speaking,  breath- 
ing, learning,  and  working.39  However,  these  ex- 
amples are  not  all-inclusive.  In  one  case,  the  MCAD 
concluded  that  sleeping  is  a  major  life  activity  and 
that  an  individual  whose  normal  sleep  pattern  was 
disrupted  by  a  transfer  to  the  night  shift  was  a 
handicapped  person  within  the  meaning  of  Chapter 
151B.40 

The  ADA  regulations  state  that,  with  respect  to 
the  major  life  activity  of  working,  an  individual  is 
substantially  limited  in  performing  that  activity  if 
the  individual  is  "significantly  restricted  in  the 
ability  to  perform  either  a  class  of  jobs  or  a  broad 
range  of  jobs  in  various  classes  as  compared  to  the 
average  person  having  comparable  training,  skills 
and  abilities."^!  The  inability  to  perform  a  single, 
particular  job  is  not  a  substantial  limitation.  Thus, 
a  baseball  player  who  develops  a  bad  elbow  and 
cannot  continue  to  pitch  cannot  be  considered  sub- 
stantially limited  in  the  major  life  activity  of  work- 
ing because  he  is  excluded  only  from  performing  a 
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particular,  specialized  job.42  However,  if  another 
major  life  activity  besides  working  is  substantially 
impaired  by  the  person's  disability,  then  the  above 
considerations  do  not  apply.43  These  consider- 
ations are  applicable  under  state  law  and  the  Reha- 
bilitation Act  as  well. 

(3)  Has  a  Record  of  or  Is  Regarded  as  Having  an 
Impairment 

The  definition  of  "handicapped  person"  in  the  Re- 
habilitation Act,  the  ADA  and  Chapter  15  IB  also 
provides  that  a  person  is  legally  handicapped  if  she 
has  a  record  of  or  is  regarded  as  having  an  impair- 
ment which  limits  a  major  life  activity.44  For 
example,  an  employee  or  applicant  who  has  a  his- 
tory of  childhood  seizures  or  who  has  cancer  may  in 
fact  not  have  an  impairment  which  limits  a  major 
life  activity.  But  if  the  employer  denies  employ- 
ment because  the  employer  believes  that  the  cancer 
or  the  possibility  of  seizures  limits  the  person's 
ability  to  work,  then  the  employer  has  "regarded" 
the  person  as  having  the  requisite  impairment.  In 
other  words,  any  time  an  employer  discriminates 
against  a  person  because  of  the  employer's  percep- 
tion that  the  person's  disability  makes  her  unquali- 
fied for  the  job  or  because  of  the  person's  record  of 
a  disability,  the  person  may  be  considered  "handi- 
capped" for  purposes  of  discrimination  laws. 

This  aspect  of  the  laws  may  be  relied  upon  to 
avoid  more  difficult  questions  of  who  in  fact  has  an 
impairment  which  limits  a  major  life  activity.  Many 
of  the  strongest  handicap  discrimination  cases  in- 
volve individuals  whose  impairments  do  not  sub- 
stantially limit  their  ability  to  perform  the  job,  yet 
whose  employer  regards  the  impairment  as  dis- 
abling with  respect  to  the  job  in  question. 
b.  Who  Is  a  Qualified  Handicapped  Person? 
The  Rehabilitation  Act,  the  ADA  and  Chapter  15  IB 
recognize  that  a  person  with  a  disability  is  qualified  if 
he  can  perform  the  essential  functions  of  the  job  with 
or  without  reasonable  accommodation.45  In  order  to 
determine  whether  a  person  can  perform  the  essential 
functions  of  the  job,  one  must  analyze  the  various 
responsibilities  and  duties  of  the  job  and  determine 
which  of  them  must  be  performed  by  the  person  in  that 
position.  If  a  job  duty  could  be  performed  by  another 
employee,  or  perhaps  not  be  performed  at  all,  it  would 
not  be  an  essential  function  of  the  job.  The  essential 
functions  of  the  job  are  normally  found  in  the  job 
description.  The  ADA  states  that  consideration  will 


be  given  to  what  the  employer  believes  to  be  the 
essential  functions  and  that  a  job  description  is  evi- 
dence of  what  constitute  the  essential  functions  of  the 
job.46  The  MCAD  Guidelines  provide  that  an  em- 
ployer should  limit  job  descriptions  to  the  essential 
functions  of  the  job.47  A  federal  district  court  ruled 
that  the  Postal  Service  violated  the  Rehabilitation  Act 
when  it  sent  an  employee  home  early  because  she 
could  not  perform  tasks  beyond,  and  unrelated  to,  the 
job  description  for  her  position.48 

(1)  Reasonable  Accommodation 
Under  the  Rehabilitation  Act,  the  ADA  and  Chapter 
15 IB,  an  employer  is  obligated  to  provide  accom- 
modations to  persons  with  disabilities  to  enable 
them  to  perform  the  essential  functions  of  the  job 
unless  doing  so  would  impose  an  undue  burden  on 
the  employer's  business  operation.49 

The  laws  cite  examples  of  accommodations  that 
may  be  necessary  to  accommodate  a  person  with  a 
disability,  such  as  making  existing  facilities  acces- 
sible, changing  work  schedules  and  assigned  tasks, 
modifying  job  requirements,  providing  readers  and 
interpreters,  and  acquiring  or  modifying  assistive 
equipment  or  devices.50  The  ADA  also  includes 
"reassignment  to  a  vacant  position"  as  a  form  of 
reasonable  accommodation.  The  comments  to  the 
EEOC's  regulations  state  that  reassignment  should 
be  considered  only  when  accommodation  in  the 
employee's  formerposition  would  pose  undue  hard- 
ship.51 Employers  should  reassign  the  employee  to 
an  equivalent  position  in  terms  of  pay  and  status  if 
the  individual  is  qualified  for  the  position  and  if  the 
position  is  vacant.  Reassignment  is  only  available 
for  existing  employees,  not  for  applicants. 

What  constitutesreasonable  accommodation  must 
be  determined  on  a  case-by-case  basis.  A  reason- 
able accommodation  for  one  employer  may  not  be 
reasonable  for  another  employer.  In  addition,  be- 
cause Sections  501  and  503  of  the  Rehabilitation 
Actrequire  affirmative  action,  the  degree  of  accom- 
modation required  of  the  employer  under  these  laws 
is  arguably  higher  than  for  a  recipient  of  federal 
funds  under  Section  504  or  an  employer  under 
Chapter  15 IB  or  the  ADA.52 

Both  the  MCAD  Guidelines  and  EEOCs  Inter- 
pretive Guidance  to  its  ADA  regulations  provide 
that  an  employer  need  not  provide  the  accommoda- 
tion requested  by  the  employee  if  another  accom- 
modation would  be  effective  in  allowing  the  em- 
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ployee  to  perform  the  essential  functions  of  the 
job.53 

(2)  The  Factors  Used  to  Determine  What  Is  an 
Undue  Hardship 

Whether  providing  an  accommodation  to  a  person 
with  a  disability  will  pose  an  undue  hardship  to  an 
employer  is  determined  by  considering  the  follow- 
ing three  factors: 

1)  theoverall  size  andresources  of  the  employer's 
business  with  respect  to  the  number  of  employ- 
ees, number  and  type  of  facilities,  and  size  of 
budget  or  available  assets; 

2)  the  type  of  the  employer's  operation,  including 
composition  and  structure  of  the  employer's 
workforce;  and 

3)  the  nature  and  cost  of  the  accommodation 
needed.54 

The  person  deciding  the  case  must  engage  in  a 
balancing  test  to  determine  whether  an  accommo- 
dation is  required  in  a  particular  case  by  examining 
the  cost  and  type  of  accommodation  necessary  in 
light  of  the  size  and  type  of  program  operated  by  the 
employer.  Even  a  costly  accommodation  may  be 
reasonable  in  the  case  of  a  large  employer.55 

The  employer  bears  the  burden  of  proving  that  a 
particular  accommodation  will  cause  undue  hard- 
ship.56 The  MCAD  Guidelines  provide  that  even  if 
an  accommodation  would  result  in  undue  hardship 
to  an  employer,  the  employment  opportunity  must 
be  afforded  to  the  individual  and  the  individual  must 
be  allowed  to  make  arrangements  to  take  advantage 
of  the  employment  opportunity  without  imposing 
that  hardship  on  the  employer.  These  arrangements 
may  include  having  a  third  party  or  the  disabled 
individual  himself  providing  the  accommodation.57 

(3)  Reasonable  Accommodation  under  the  Case 
Law 

In  some  cases  an  employer  may  alter  an  existing  job 
in  a  manner  which  results  in  a  person  with  a  disabil- 
ity no  longer  being  able  to  perform  that  job  because 
she  does  not  have  the  requisite  skills,  training,  and 
accommodation.  In  such  instance,  an  employer  is 
obliged  to  provide  that  person  with  reasonable  ac- 
commodation, which  may  include  retraining.  In 
one  case,  the  court  ordered  the  U.S.  Mint  to  hire  a 
rehabilitation  specialist  to  train,  assist  and  accom- 
modate the  needs  of  employees  with  disabilities 
who  were  threatened  with  termination.  The  court 
ordered  the  specialist  to  determine  a  reasonable 


accommodation  for  each  plaintiff,  which  could  in- 
clude training,  job  restructuring,  reassignment,  and 
appropriate  assistive  devices.58 

A  question  that  comes  up  frequently  is  how  to 
resolve  a  conflict  between  the  employer's  duty  to 
reasonably  accommodate  an  employee  and  the  pro- 
visions of  a  union  collective  bargaining  agreement 
which  do  not  allow  the  accommodation.  For  ex- 
ample, an  employee  who  develops  a  disability  may 
need  to  be  assigned  to  a  light  duty  position,  while  the 
collective  bargaining  agreement  may  require  that 
such  positions  be  distributed  according  to  seniority. 
A  number  of  cases  decided  under  the  Rehabilitation 
Act  held  that  the  employer  was  excused  from  pro- 
viding the  accommodation.59 

On  the  other  hand,  the  regulations  under  Section 
504  provide  that  an  employer's  duty  to  provide 
reasonable  accommodation  "is  not  affected  by  any 
inconsistenttermofanycollectivebargainingagree- 
ment"60  In  its  regulations  for  the  ADA,  the  EEOC 
stated  that  "it  is  unlawful  for  a  covered  entity  to 
participate  in  a  contractual  or  other  arrangement  or 
relationship  that  has  the  effect  of  subjecting  the 
entity 's  own  qualified  applicant  or  employee  with  a 
disabilityto...discrimination..."anditaddsthat"[t]he 
phrase  'contractual  or  other  relationship...' 
includes...collecuve  bargaining  agreements...."61  In 
the  comments  to  the  regulations,  the  EEOC  stated 
that  'The  terms  of  a  collective  bargaining  agree- 
ment may  be  relevant  to  [the  determination  of  undue 
hardship].'** 

Many  accommodations  do  not  involve  actual 
costs  to  the  employer.  In  such  cases,  courts  are 
likely  to  be  willing  to  find  the  accommodation 
"reasonable"  because  it  is  unlikely  to  cause  "undue 
hardship."  For  example,  the  MCAD  has  held  that 
providing  an  unpaid  medical  leave  is  a  reasonable 
accommodation.63  Very  often,  a  reasonable  ac- 
commodation simply  involves  the  employer  being 
willing  to  tolerate  differences  among  employees  or 
different  ways  of  getting  a  job  done.  Even  when 
accommodations  do  involve  costs,  these  costs  are 
often  quite  small.64 

(4)  Disclosing  Your  Disability  to  Get  Reasonable 
Accommodation 

Many  people  with  disabilities  are  faced  with  the 
dilemma  of  whether  or  not  to  disclose  their  disabil- 
ity to  their  employer.  If  a  person  with  a  disability 
requires  reasonable  accommodation  he  should  dis- 
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close  his  disability  and  request  the  employer  to 
provide  reasonable  accommodation. 

The  MCAD  Guidelines  specify  that  if  the  em- 
ployer knows  the  employee  or  applicant  is  handi- 
capped and  requires  a  reasonable  accommodation 
to  perform  the  essential  functions  of  the  job,  the 
employer  has  an  obligation  to  provide  the  accom- 
modation even  if  the  individual  has  not  requested 
it65  This  provision  puts  responsibility  on  the  em- 
ployer to  approach  the  employee  regarding  reason- 
able accommodation.  However,  the  employer  must 
know  or  have  reason  to  know  that  the  employee  or 
applicant  has  a  disability.  The  burden  remains  on 
the  employee  to  disclose  her  disability  unless  it  is 
obvious  to  the  employer  that  the  employee  or  appli- 
cant has  a  disability. 

The  ADA  regulations  provide  that  a  qualified 
individual  with  a  disability  is  not  required  to  accept 
an  accommodation  offered  by  the  employer,  how- 
ever, if  the  individual  rejects  an  accommodation 
and,  as  a  result,  cannot  perform  the  essential  func- 
tions of  the  job,  the  individual  will  no  longer  be 
considered  qualified.66 

If  an  employee  or  applicant  decides  to  disclose  a 
disability  to  an  employer,  he  should  be  prepared  to 
explain  the  disability  in  simple  terms.  It  may  be 
helpful  to  provide  the  employer  with  written  infor- 
mation that  explains  the  disability.  This  informa- 
tion may  also  reassure  the  employer  that  the  indi- 
vidual is  capable  of  performing  the  job  with  (or 
without)  reasonable  accommodation.  It  may  also  be 
helpful  to  refer  the  employer  to  an  organization 
familiar  with  the  individual's  disability  who  can 
answer  any  questions  the  employer  may  have. 

If  a  person  discloses  a  disability  and  requests 
reasonable  accommodation  or  seeks  to  qualify  for 
affirmative  action  treatment  under  federal  law,  she 
may  be  required  to  provide  medical  documentation 
of  the  disability.  However,  the  person  is  under  no 
obligation  to  provide  the  employer  with  medical 
records.  Under  Section  503,  an  employer  may 
require  an  applicant  or  employee  to  take  a  medical 
examination  at  the  employer's  expense.67 
(5)  An  Employer's  Obligation  Not  to  Reveal  a 
Person's  Disability 

The  Rehabilitation  Act  regulations,  Chapter  15  IB 
and  its  Guidelines,  and  the  EEOC  comments  to  the 
ADA  regulations  allow  employers  to  invite  job 


applicants  to  indicate  whether  and  to  what  extent 
they  are  "handicapped"  under  a  voluntary  or  man- 
datory affirmative  action  plan,  provided  the  em- 
ployer makes  clear  that  the  information  is  being 
requested  on  a  voluntary  basis  for  affirmative  action 
purposes,  and  provided  that  the  information  is  kept 
confidential  and  not  used  to  the  detriment  of  persons 
with  handicaps.68 

In  general,  if  a  person  with  a  disability  discloses 
his  disability  to  an  employer  for  any  reason,  the 
employer  must  keep  this  information  confiden- 
tial.69 The  Rehabilitation  Act's  regulations,  the 
ADA,  and  the  MCAD  Guidelines  provide  that  this 
information  can  be  revealed  only  under  certain 
circumstances.  If  the  employee  requires  reasonable 
accommodation,  supervisors  and  managers  can  be 
informed  of  the  individual's  disability  and  the  nec- 
essary accommodation.  Also,  first  aid  and  safety 
personnel  may  be  told  if  the  individual's  impair- 
ment may  require  emergency  medical  treatment. 
An  employer  is  also  required  to  disclose  relevant 
information  concerning  employees'  disabilities  to 
government  officials  investigating  compliance  with 
the  law.70 

C.  Discrimination  Prohibited 

The  ADA,  the  Rehabilitation  Act,  and  Chapter  1 5  IB  prohibit 
handicap  discrimination  in  all  aspects  of  employment,  in- 
cluding, but  not  limited  to,  firing,  refusing  to  hire  or  rehire, 
and  promotion.71  Fringe  benefits  available  by  virtue  of 
employment,  whether  or  not  administered  by  the  employer, 
are  also  covered  by  these  statutes.  For  example,  insurance 
benefits  may  in  some  instances  exclude  from  coverage,  or 
limit  benefits,  with  regard  to  employees  with  disabilities.72 
The  ADA's  legislative  history  attempts  to  address  this  issue 
by  stating  that  persons  with  disabilities  must  have  equal 
access  to  health  insurance  coverage  that  is  provided  by 
employers,  even  though  the  insurance  offered  may  exclude 
coverage  of  a  pre-existing  condition  or  may  limit  coverage 
for  certain  kinds  of  conditions.73  In  general,  the  ADA 
provides  that  insurers  may  follow  normal  underwriting  prac- 
tices in  insuring  risks,  so  that  insurance  companies  may 
charge  higher  premiums  for  people  with  certain  disabilities 
or  may  refuse  insurance  entirely.74 

Section  501  's  regulations  explicitly  prohibit  employment 
discrimination  because  of  an  inaccessible  facility.75  A  facil- 
ity will  be  determined  to  be  accessible  only  if  it  is  in 
compliance  with  the  Architectural  Barriers  Act  of  1968.76 
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The  ADA  provides  that  it  is  illegal  to  discriminate  against 
an  otherwise  qualified  individual  on  the  basis  of  the  known 
disability  of  a  person  with  whom  the  individual  is  associ- 
ated.77 Thus,  it  would  be  illegal  for  an  employer  to  refuse  to 
hire  the  parent  of  a  disabled  child  because  of  fears  that  the 
individual  would  have  to  take  time  from  work  to  care  for  the 
child.  However,  the  EEOC's  comments  to  its  regulations 
state  that  an  employer  is  not  required  to  provide  reasonable 
accommodation  to  such  an  individual  because  the  duty  ap- 
plies only  to  qualified  individuals  with  a  disability.78  The 
MCAD  has  ruled  that  an  employer  who  refused  to  hire  a 
woman  because  her  husband  was  disabled  violated  Chapter 
15  IB.79 

1.  DISCRIMINATORY  JOB  QUALIFICATIONS 
Chapter  1 5 1 B ,  the  Rehabilitation  Act  and  the  ADA  impose 
a  duty  on  employers  to  ensure  that  job  qualifications  are  job 
related.  This  requirement  prohibits  employers  from  hav- 
ing very  general  qualifications,  such  as  being  in  good 
health,  that  may  screen  out  people  with  disabilities.80 

The  MCAD's  Guidelines  require  employers  to  limit  job 
qualifications  to  criteria  which  are  necessary  to  perform 
the  essential  functions  of  the  job  and  to  include  only  the 
essential  functions  of  the  job  in  a  job  description.81 

Under  Section  503  of  the  Rehabilitation  Act,  if  a  job 
criterion  is  job  related,  an  employer  is  still  prohibited  from 
utilizing  it  if  it  screens  out  qualified  persons  with  disabili- 
ties unless  the  employer  can  demonstrate  that  the  criterion 
is  "consistent  with  business  necessity  and  the  safe  perfor- 
mance of  the  job."82 

The  ADA  requires  that  qualification  standards  that  tend 
to  screen  out  individuals  with  disabilities  can  be  used  only 
if  shown  to  be  "job  related  for  the  position  in  question  and 
consistent  with  business  necessity."83 

Under  HHS's  Section  504  regulations,  an  employer  is 
prohibited  from  utilizing  job  related  criteria  that  screen  out 
persons  with  handicaps  unless  the  Director  of  HHS's 
Office  for  Civil  Rights  has  not  identified  alternative  crite- 
ria which  screen  out  fewer  persons  with  disabilities.84 

Section  501  prohibits  the  use  of  job  related  criteria  that 
screen  out  people  with  disabilities  if  the  Civil  Service 
Commission's  Director  of  Personnel  Research  and  Devel- 
opment shows  that  alternative  criteria  that  screen  out  fewer 
persons  with  disabilities  are  available.85 

a.  Employment  Tests  that  Tend  to  Screen  Out  People 
with  Disabilities 

The  ADA,  the  MCAD  Guidelines,  and  the  regulations 
to  Sections  504  and  501  of  the  Rehabilitation  Act 
explicitly  limit  the  use  of  employment  tests  which 


screen  out  or  tend  to  screen  out  persons  with  disabili- 
ties, even  if  they  are  job  related.  Employment  tests 
must  be  selected  and  administered  so  as  to  ensure  that 
the  test  will  measure  the  person's  ability  to  perform 
the  job  rather  than  the  person's  ability  to  see,  hear, 
speak,  or  perform  manual  tasks,  unless  such  skills  are 
job-related  factors  which  the  test  intends  to  mea- 


sure 
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2.  PRE-EMPLOYMENT  INQUIRIES 

The  ADA,  the  MCAD  Guidelines  to  Chapter  1 5 1 B ,  and  the 
regulations  to  Sections  504  and  501  permit  an  employer  to 
ask  applicants  if  they  can  perform  job-related  functions. 
However,  they  prohibit  pre-employment  inquiries  into  the 
existence  or  severity  of  an  applicant's  handicap,  except 
that  an  employer  may  invite  the  job  applicant  to  indicate 
her  disability  for  purposes  of  affirmative  action.87  For 
example,  an  employer  may  not  ask  an  applicant  if  he  has 
epilepsy  or  a  visual  impairment,  but  may  inquire  whether 
he  can  drive  a  car,  if  driving  is  essential  to  performing  the 
job.88 

The  MCAD  Guidelines  state  that  any  direct  or  indirect 
question  that  might  compel  an  individual  to  reveal  a 
handicap  is  prohibited.  They  also  prohibit  an  employer 
from  taking  any  action  against  an  individual  for  giving  an 
incorrect  answer  to  an  unlawful  question  either  before  or 
after  the  individual  is  hired.89 

The  Guidelines  cite  a  number  of  examples  of  questions 
which  often  appear  on  application  forms  that  are  unlawful. 
These  include  the  following: 

1)  "Do  you  have  any  job  related  handicap 
that  would  prevent  you  from  doing  the 
job?" 

2)  "Do  you  know  any  reason  you  might 
have  difficulty  performing  the  job?" 

3)  "Have  you  ever  been  rejected  for  health 
or  life  insurance?" 

4)  "Are  you  now  or  have  you  ever  been 
under  the  care  of  a  physician?" 

5)  "Do  you  have  any  limitations  which 
would  prevent  your  performing  specific 
kinds  of  work  or  specific  schedules?" 

6)  "Have  you  ever  received  Workmen's 
Compensation?" 

7)  "Have  you  ever  been  hospitalized?"90 

3.  MEDICAL  EXAMINATIONS 

The  ADA,  Chapter  15  IB,  and  the  regulations  under  Sec- 
tions 504  and  50 1  allow  an  employer  to  require  an  applicant 
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to  take  a  medical  examination  only  if  a  job  offer  has  first 
been  made  to  the  prospective  employee  and  only  if  all 
prospective  employees  are  required  to  undergo  the  exami- 
nation, regardless  of  disability.  The  offer  of  employment 
may  be  conditioned  on  the  satisfactory  completion  of  the 
examination.91  The  prospective  employee  may  be  denied 
employment  only  if  the  examination  indicates  that  the 
individual  would  be  unable  to  perform  the  essential  func- 
tions of  the  job,  even  if  provided  with  reasonable  accom- 
modation. 

The  ADA  and  the  Section  504  and  501  regulations 
require  that  the  information  obtained  during  a  medical 
examination  remain  confidential  and,  in  the  case  of  the 
ADA  and  Section  504,  be  recorded  on  separate  forms.92 
The  ADA  regulations  provide  that  pre-employment  medi- 
cal examinations  do  not  have  to  be  job-related  and  consis- 
tent with  business  necessity.  However,  if  certain  criteria 
are  used  to  screen  out  an  employee  with  disabilities  as  a 
result  of  a  medical  examination,  the  criteria  must  be  job- 
related  and  consistent  with  business  necessity.93 

The  MCAD  Guidelines  provide  that  the  only  informa- 
tion that  should  be  provided  to  the  employer  is  the  exam- 
ining physician's  opinion  as  to  whether  the  prospective 
employee  is  able  to  perform  the  essential  functions  of  the 
job.  The  examining  physician  may  not  disclose  to  the 
employer  any  medical  history  or  physical  condition  that 
does  not  pertain  to  the  employee's  present  ability  to  per- 
form the  essential  functions  of  the  job.  If  the  examining 
physician  concludes  that  the  prospective  employee  is  not 
capable  of  performing  the  essential  functions  of  the  job, 
she  must  convey  that  opinion  to  the  employer  with  any 
suggestions  the  physician  may  care  to  make  regarding 
possible  accommodations.  The  physician  should  inform 
the  prospective  employee  of  the  basis  for  the  opinion  and, 
with  the  employee's  consent,  may  inform  the  employer  of 
the  reason.  The  employee  also  has  the  right,  upon  request, 
to  be  furnished  a  copy  of  the  medical  report94  and  has  the 
right  to  be  reimbursed  for  the  cost  of  a  medical  exam 
conducted  at  the  employer's  request 95 

The  ADA  also  prohibits  post-employment  medical  ex- 
aminations and  inquiries  regarding  disability  unless  the 
examination  or  inquiry  is  shown  to  be  job-related  and 
consistent  with  business  necessity,  except  that  an  employer 
can  conduct  voluntary  medical  examinations  as  part  of  an 
employee  health  program.96 

D.  Technical  Aspects  of  Proving  Discrimination 

Three  types  of  handicap  discrimination  have  been  identified 
in  the  employment  context:  disparate  treatment,  disparate 
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impact,  and  surmountable  barrier  discrimination.  Disparate 
treatment  generally  refers  to  the  discrimination  that  occurs 
when  a  person  with  a  disability  is  treated  differently  from  a 
similarly  situated  person  who  does  not  have  a  disability.  For 
example,  firing  an  employee  because  he  had  a  seizure  would 
constitute  disparate  treatment  discrimination.  Disparate  im- 
pact discrimination  generally  refers  to  practices  that  are  fair 
in  appearance  but  discriminatory  in  actual  operation.  For 
example,  requiring  all  applicants  to  take  a  timed  written 
examination  might  discriminate  against  applicants  with  a 
visual  impairment  or  a  learning  disability.  Surmountable 
barrier  discrimination  generally  refers  to  instances  in  which 
an  employer  refuses  to  provide  a  reasonable  accommodation 
which  would  enable  an  employee  with  a  disability  to  perform 
the  essential  functions  of  the  job. 

1.  DISPARATE  TREATMENT 
An  individual  bringing  a  disparate  treatment  claim  must 
establish  that  she  was  treated  adversely  by  her  employer,  or 
prospective  employer,  because  of  her  disability.  It  is  not 
necessary  to  prove  that  the  employer  acted  with  hostility  or 
animosity  towards  the  person  with  the  disability.  Rather, 
it  is  sufficient  to  establish  that  the  employer  deliberately 
took  certain  actions  which  resulted  in  the  discrimination.97 
a.  Burden  of  Proof 

Courts  deciding  disparate  treatment  cases  under  the 
Rehabilitation  Act  have  relied  on  case  law  developed 
under  Title  VII  of  the  Civil  Rights  Act  of  1964  and 
modified  it  to  apply  to  the  particulars  of  handicap 
discrimination  law.  The  MCAD  has  followed  suit  in 
Chapter  15 IB  cases.  Both  the  courts  and  the  MCAD 
have  recognized  that  handicap  discrimination  cases 
are  unique  in  that  they  often  involve  individuals  who 
are  rejected  for  jobs  expressly  because  of  their  handi- 
cap. In  other  words,  handicap  discrimination  is  often 
the  result  of  a  mistaken  belief  about  the  limitations  of 
an  employee  or  job  applicant  By  contrast,  in  race  or 
sex  discrimination  cases,  the  employer's  motive  for 
rejecting  the  applicant  is  generally  at  issue.  The 
framework  adopted  by  many  courts  in  cases  involving 
the  Rehabilitation  Act  and  adopted  by  the  MCAD  to 
evaluate  handicap  discrimination  claims  is  described 
below,  using  a  discharge  case  as  an  example. 

(1)  The  employee  bears  the  overall  burden  of  per- 
suading the  decision-maker  that  her  employer  would 
not  have  discharged  her  but  for  the  employee's 
handicap.  In  order  to  establish  this  burden,  the 
employee  must  first  establish  a  "prima  facie"  case  of 
discrimination.  That  is,  the  employee  must  show 


that  she  was  qualified  for  the  position  apart  from  her 
handicap,  and  that  the  employer  acted  on  the  basis 
of  the  handicapping  condition. 

(2)  Once  the  employee  has  made  out  a  prima  facie 
case,  the  employer  must  show  either  that  the  em- 
ployee was  not  an  otherwise  qualified  handicapped 
individual  or  that  the  discharge  was  for  reasons 
other  than  handicap. 

(3)  The  employee  must  then  prove  that  the 
employer's  reasons  for  firing  her  were  based  on 
misconceptions  or  unfounded  factual  conclusions 
and  encompassed  unjustified  consideration  of  the 
handicap  itself.98 

For  example,  in  a  case  involving  an  employee 
fired  after  having  a  seizure  on  the  job,  the  employee 
could  establish  a  prima  facie  case  by  showing  that 
he  is  a  handicapped  person  with  epilepsy,  that  he 
was  qualified  for  the  job  in  spite  of  his  disability, 
and  that  he  was  discharged  immediately  after  he  had 
the  seizure.  The  employer  could  attempt  to  rebut  the 
prima  facie  case  by  attempting  to  show  that  the 
termination  was  for  a  completely  different  reason  or 
that  the  employee  was  not  qualified  for  the  job 
because  of  his  seizures.  The  employee  could  rebut 
the  employer's  evidence  by  presenting  evidence 
that  the  employer's  stated  reasons  were  false  and 
that  his  seizures  did  not  prevent  him  from  perform- 
ing the  job  satisfactorily. 

b.  Bona  Fide  Occupational  Qualification 
In  disparate  treatment  cases  under  Title  VII  involving 
sex,  religion,  and  national  origin  (but  not  race),  an 
employer  may  put  forth  what  is  referred  to  as  a  "bona 
fide  occupational  qualification"  (BFOQ)  defense.  This 
is  an  affirmative  defense  which  requires  the  employer 
to  prove  "that  all  or  substantially  all  [members  of  the 
protected  class]  would  be  substantially  unable  to  per- 
form safely  and  efficiently  the  duties  of  the  job  in- 
volved."99 This  defense  has  been  narrowly  construed 
to  prohibit  exclusionary  policies  based  upon  unfounded 
assumptions  about  the  protected  class.100 

Neither  Chapter  15 IB,  the  ADA,  nor  the  Rehabili- 
tation Act  provides  a  BFOQ  defense  to  handicap 
discrimination  in  employment.  Chapter  15  IB  pro- 
vides such  a  defense  to  discrimination  by  labor  orga- 
nizations and  to  discrimination  in  advertisements  or 
employment  applications.101  However,  the  absence 
of  any  reference  to  BFOQ  in  Subsection  16of  Chapter 
15  IB,  §4,  which  sets  forth  detailed  provisions  regard- 


ing handicap  discrimination  in  employment,  suggests 
that  the  BFOQ  exception  is  not  intended  to  apply. 
Moreover,  the  requirement  in  these  laws  that  employ- 
ers provide  reasonable  accommodation  suggests  that 
employers  are  to  engage  in  an  individualized  inquiry 
to  determine  whether  a  person  with  a  disability  is 
qualified  rather  than  make  generalized  assumptions 
about  an  entire  group  of  disabled  people.  The  indi- 
vidualized inquiry  approach  recognizes  that  persons 
with  a  particular  disability  may  be  affected  differently 
by  the  same  disability. 

In  the  case  of  School  Board  of  Nassau  County  v. 
Arline.102  the  Supreme  Court  asserted  that,  to  deter- 
mine if  a  plaintiff  with  a  contagious  disease  is  other- 
wise qualified  for  a  job,  a  court  must  conduct  "an 
individualized  inquiry"  to  establish  if  the  plaintiff 
posed  a  "significant"  risk  to  others  in  the  workplace, 
and  if  a  reasonable  accommodation  could  be  made  to 
eliminate  that  risk.  The  Court  stated  that  this  inquiry 
is  necessary  if  Section  504  is  to  meet  its  goal  of 
protecting  persons  with  disabilities  "from  depriva- 
tions based  on  prejudice,  stereotypes,  or  unfounded 
fear,  while  giving  appropriate  weight  to  such  legiti- 
mate concems...as  avoiding  exposing  others  to  sig- 
nificant health  and  safety  risks."103 

Employers  may  be  able  to  make  exclusionary  clas- 
sifications that  disqualify  an  entire  class  or  subclass  of 
persons  with  disabilities  under  certain  limited  circum- 
stances. In  order  for  such  a  categorical  exclusion  to  be 
upheld,  the  interaction  between  the  disability  category 
and  the  actual  essential  job  requirements  must  pre- 
clude all  members  of  a  disability  group  from  perform- 
ing the  job  safely  and  efficiently  even  with  reasonable 
accommodation. 

c.  Risk  of  Injury  to  Self  or  Others 
Employers  will  sometimes  discharge  or  refuse  to  hire 
a  person  with  a  disability  because  of  risk  of  injury  to 
the  employee  or  to  others.  Courts  that  have  considered 
this  issue  under  the  Rehabilitation  Act  have  generally 
concluded  that  risk  of  injury  may  be  the  basis  for  not 
hiring  an  applicant  with  a  disability.104  Courts  have 
assessed  the  risk  of  injury  by  considering  certain 
factors,  such  as  likelihood,  seriousness,  and  immi- 
nence of  the  possible  injury.  An  increased  risk  of 
injury,  without  more,  is  insufficient  to  justify  rejecting 
a  qualified  person  with  a  disability.105 
For  an  employer  to  exclude  someone  from  employ- 
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ment  because  of  a  risk  of  injury  to  the  individual  or  to 
others,  the  employer  must  demonstrate  a  reasonable 
probability  of  substantial  harm.106 

2.  DISPARATE  IMPACT 

A  person  does  not  have  to  prove  discriminatory  intent  in 
order  to  establish  a  violation  of  the  Rehabilitation  Act.  The 
Rehabilitation  Act  also  prohibits  certain  unintentional  ac- 
tions that  have  a  disparate  impact  (i.e.  disproportional 
effect)  on  people  with  disabilities.107 

Neither  the  MCAD  nor  the  courts  have  addressed  whether 
disparate  impact  analysis  is  applicable  to  handicap  dis- 
crimination cases  under  Chapter  15 IB.  However,  the 
MCAD  and  S  upreme  Judicial  Court  have  applied  a  dispar- 
ate impact  analysis  in  cases  involving  sex  and  race  dis- 
crimination.108 It  is  likely  that  they  will  reach  the  same 
result  in  a  handicap  discrimination  case. 

The  ADA  explicitly  allows  for  a  disparate  impact  analy- 
sis by  including  among  the  types  of  discrimination  prohib- 
ited: 

using  qualification  standards,  employment  tests 
or  other  selection  criteria  that  screen  out  or  tend 
to  screen  out  an  individual  with  a  disability 
unless  the  standard,  test  or  other  selection  cri- 
teria, as  used  by  the  covered  entity,  is  shown  to 
be  job-related  for  the  position  in  question  and 
is  consistent  with  business  necessity.109 

a.  Establishing  Disparate  Impact 
Disparate  impact  analysis  developed  in  federal  anti- 
discrimination law  under  Title  VII  of  the  Civil  Rights 
Act  of  1964.  Recent  developments  in  Title  VII  case 
law  may  provide  some  insight  into  how  the  courts  will 
apply  a  disparate  impact  analysis  under  the  Rehabili- 
tation Act  and  the  ADA,  because  courts  have  often 
applied  Title  VII  case  law  when  deciding  cases  under 
the  Rehabilitation  Act. 

Until  recently,  if  the  plaintiff  put  forth  proof  that  the 
employer's  practice  had  an  adverse  disproportionate 
effect  on  a  protected  class,  the  employer  then  had  to 
establish  that  the  employment  practice  was  consistent 
with  business  necessity.  If  the  defendant  satisfied  this 
burden,  the  plaintiff  would  still  prevail  if  the  plaintiff 
was  able  to  demonstrate  the  availability  of  an  alterna- 
tive practice  that  would  satisfy  the  defendant's  busi- 
ness needs  with  a  less  disproportionate  impact.110 

A  1989  Supreme  Court  decision  made  it  more 
difficult  for  plaintiffs  to  prove  disparate  impact  under 
Title  VH. l .1 1  The  federal  Civil  Rights  Act  of  199 1  has 
limited  the  impact  of  that  decision,  but  it  has  also 


placed  a  cap  on  the  amount  of  damages  that  may  be 
awarded..112 

3.  SURMOUNTABLE  BARRIER  DISCRIMINATION 
If  an  employer  asserts  that  a  person  with  a  disability  is 
unable  to  perform  the  essential  functions  of  the  job,  she  has 
the  burden  under  the  Rehabilitation  Act,  the  ADA  and 
Chapter  15  IB  of  proving  that  she  is  unable  to  accommo- 
date the  applicant  or  employee. 1 13  If  the  employer  presents 
evidence  that  she  cannot  accommodate  the  applicant  or 
employee,  or  cannot  do  so  without  undue  hardship  to  her 
business  operation,  the  plaintiff  must  respond.  He  must 
present  evidence  regarding  possible  accommodations  and 
the  absence  of  undue  hardship.  The  plaintiff  must  be 
prepared  to  submit  evidence  regarding  the  feasibility  of 
accommodations  and  the  costs  of  adaptive  equipment, 
physical  alterations  to  the  workplace,  or  technological 
innovations  that  could  make  accommodation  easier  and 
less  costly  to  the  employer.  The  employer  then  has  the 
ultimate  burden  of  persuading  the  court  that  reasonable 
accommodation  cannot  be  made.114 

E.  Enforcement 

Chapter  151B,the  AD  A,and  Sections  501, 503  and  504of  the 
Rehabilitation  Act  have  different  enforcement  mechanisms 
and  different  agencies  responsible  for  enforcing  them. 

1.  CHAPTER  151B 

The  Massachusetts  Commission  Against  Discrimination 
(MCAD)  has  responsibility  for  enforcing  this  statute. 
MCAD  is  a  quasi-judicial  agency  responsible  for  investi- 
gating and  resolving  complaints  under  Chapter  15  IB. 
MCAD's  investigatory  and  enforcement  procedures  are 
set  forth  in  law  and  regulations.115  MCAD  has  also 
published  Guidelines  which  explain  an  employer's  obliga- 
tions under  Chapter  1 5 1 B .  A  copy  of  these  Guidelines  can 
be  obtained  from  MCAD.  The  decisions  of  MCAD  are 
reported  in  the  Massachusetts  Discrimination  Law  Re- 
porter (MDLR). 

Although  MCAD  has  responsibility  for  enforcing  this 
statute,  violations  of  the  law  may  also  be  taken  to  court. 
The  discussion  below  will  explain  the  process  of  filing  an 
MCAD  complaint,  the  investigatory  process,  the  appeals 
process,  and  enforcement  in  court 

a.  Filing  a  Complaint  with  MCAD 
MCAD's  investigatory  and  enforcement  procedures 
allow  the  following  persons/organizations  to  file  a 
complaint  with  MCAD: 

(1)  Any  person  claiming  to  be  aggrieved  by  alleged 
violation  of  the  law; 
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(2)  An  organization  whose  purpose  includes  the 
elimination  of  the  unlawful  practice(s)  which  are 
the  subject  of  the  complaint  and  whose  members,  or 
some  of  them,  claim  to  be  aggrieved; 

(3)  The  duly  authorized  representative  of  any  per- 
son who  claims  to  be  aggrieved  by  the  alleged 
violation(s),  although  the  complainant  must  sign 
the  complaint; 

(4)  The  Attorney  General  or  his  authorized  repre- 
sentative. 

In  addition  to  the  foregoing,  the  Commission  may, 
upon  a  majority  vote  of  the  Commissioners,  initiate 
a  complaint  whenever  it  has  reason  to  believe  that 
any  person  has  been  or  is  engaged  in  practices  which 
are  unlawful.116 

b.  Content  of  the  Complaint 

MC  AD  regulations  require  that  the  complaint  contain 

the  following: 

(1)  appropriate  identification  of  the  person  or  orga- 
nization filing  the  complaint  (the  "complainant") 
and  the  person  or  organization  alleged  to  have 
committed  the  unlawful  discriminatory  acts  (the 
"respondent"); 

(2)  the  date  on  which  the  unlawful  act  occurred  or, 
if  such  acts  continued,  the  period  of  time  over  which 
they  occurred; 

(3)  a  concise  statement  of  the  alleged  discriminatory 
acts;  and 

(4)  if  appropriate,  a  statement  indicating  that  the 
complaint  constitutes  a  class  action.117 

In  addition,  the  complaint  should  include  a  statement 
that  the  person  being  discriminated  against  is  a  quali- 
fied handicapped  person  and  a  brief  explanation  of  this 
claim. 

Note  that  it  is  of  obvious  importance  to  determine  all 
relevant  facts  before  a  complaint  is  filed  or  even 
threatened,  since  the  employer  may  well  refuse  to 
provide  any  useful  information  voluntarily  once  it 
appears  that  the  handicapped  person  may  file  a  com- 
plaint. 

The  complaint  must  be  in  writing  and  signed  by  the 
complainant.  A  model  complaint  form  appears  in 
Appendix  A.  The  complaint  must  be  signed  before  a 
notary  public  and  must  be  signed  "under  pains  and 
penalties  of  perjury."118  MCAD  prefers  that  com- 
plaints be  filed  in  person  but  will  accept  complaints 
mailed  in  if  the  person  filing  the  complaint  cannot 
easily  get  to  the  office  or  if  the  deadline  for  filing  the 


complaint  is  near.  The  complaint  should  be  filed  at 
one  of  the  MCAD  offices  listed  in  Appendix  B. 

c.  MCAD's  Investigation 

According  to  MCAD  regulations,  within  twenty  days 
of  filing  the  complaint,  MCAD  is  to  designate  one  of 
its  Commissioners  to  be  the  Investigating  Commis- 
sioner. The  Investigating  Commissioner,  with  the 
assistance  of  staff,  is  then  required  to  make  a  "prompt 
investigation"  of  the  complaint.119  However,  as  of 
this  writing,  the  MCAD  is  extremely  backlogged  and 
is  unable  to  investigate  complaints  expeditiously. 

Both  parties  may  be  represented  by  an  attorney  or 
other  advocate  during  MCAD's  investigation  and 
proceedings.120  During  the  investigation  period  or  at 
any  time  prior  to  MCAD  determining  whether  there 
has  been  discrimination,  parties  may  resolve  the  com- 
plaint through  voluntary  settlement. 

After  the  investigation,  the  Investigating  Commis- 
sioner determines  whether  there  is  evidence  to  support 
a  finding  of  discrimination  (i.e.  "probable  cause").  As 
a  general  rule  this  determination  is  supposed  to  be 
made  within  120  days  of  filing  the  complaint.  Pres- 
ently, it  takes  significantly  longer. 

If  no  probable  cause  is  found,  the  complainant  has 
the  right  to  appeal  this  decision  within  10  days  of  the 
receipt  of  the  decision  by  requesting  an  informal 
hearing  before  the  Investigating  Commissioner.121 

d.  Conciliation  Agreement 

If  probable  cause  is  found,  the  Investigating  Commis- 
sioner will  try  to  eliminate  the  unlawful  discrimina- 
tion through  conference,  conciliation,  and  persuasion. 
MCAD  will  provide  an  attorney  to  present  an 
unrepresented  complainant's  case  (but  not  to  formally 
represent  the  complainant)  once  the  MCAD  has  found 
probable  cause.  At  this  point,  MCAD  will  seek  to 
obtain  full  compensatory  relief  for  the  complainant.  If 
an  agreement  is  reached  by  the  parties,  a  written 
conciliation  agreement  establishes  the  terms  of  the 
agreement  and  is  signed  by  both  parties  and  the  Inves- 
tigating Commissioner. 

e.  Hearing 

If  the  complaint  cannot  be  resolved  by  conciliation,  a 
hearing  will  be  held  before  an  MCAD  Commissioner 
who  will  then  issue  a  written  decision  either  finding 
discrimination  and  ordering  relief  to  the  complainant 
or  finding  no  discrimination  and  dismissing  the  com- 
plaint. If  the  complainant  is  not  represented,  an 
attorney  employed  by  MCAD  will  present  the  case  on 
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the  complainant's  behalf.122  The  hearing  is  similar  to 
a  trial  before  a  judge.  Both  parties  have  the  opportu- 
nity to  present  and  cross  examine  witnesses  and  to 
introduce  documentary  evidence  in  support  of  their 
case.  Following  the  hearing,  the  parties  have  an 
opportunity  to  present  written  requests  for  findings  of 
fact  and  rulings  of  law. 1 23  Either  party  may  appeal  the 
decision  of  the  Commissioner  by  filing  a  notice  of 
appeal  to  the  full  commission  within  10  days  of  receipt 
of  the  decision  followed  by  a  petition  stating  the 
reasons  for  the  appeal  within  30  days.124 
/.  Enforcement  in  Court 

Enforcement  in  court  may  occur  in  one  of  two  ways. 
A  complainant  can  either  go  through  the  MCAD 
process  described  above  and  appeal  an  unsatisfactory 
final  order  of  MCAD,  or  file  a  de  novo  complaint  in 
court  prior  to  an  MCAD  hearing.  In  order  to  pursue  a 
de  novo  action,  an  individual  must  first  file  an  admin- 
istrative complaint  with  MCAD  and  then  a  separate 
court  complaint  prior  to  MCAD  issuing  a  final  order  in 
the  case.  MCAD  will  then  dismiss  the  administrative 
complaint  and  the  plaintiff  will  be  barred  from  subse- 
quently bringing  a  complaint  on  the  same  matter 
before  MCAD.125 

Before  a  plaintiff  may  proceed  to  court  in  a  de  novo 
action,  the  administrative  complaint  must  have  been 
filed  with  MCAD  for  at  least  90  days  or  MCAD  must 
have  issued  a  "right  to  sue"  letter,  which  has  generally 
been  done  upon  request126  The  one  statutory  excep- 
tion to  this  rule  is  that  the  plaintiff  may  seek  temporary 
injunctive  relief  in  the  superior,  housing,  or  probate 
court  at  any  time  if  that  is  required  in  order  to  prevent 
irreparable  injury  during  the  pendency  of  or  prior  to 
the  filing  of  a  complaint  with  MCAD.127  In  order  to 
initiate  a  de  novo  action  in  court,  the  complaint  must 
be  filed  in  court  within  three  years  of  the  occurrence  of 
the  discrimination.128 

g.  Appeals 

Once  a  final  order  is  issued  by  MCAD,  the  plaintiff  no 
longer  has  the  option  of  bringing  a  de  novo  action  in 
court,  but  may  then  appeal  the  final  order  to  superior 
court.129  The  standard  of  review  by  the  court  is  then 
governed  by  the  Massachusetts  Administrative  Proce- 
dure Act130  This  standard  requires  the  court  to  give 
"substantial  deference"  to  the  determinations  of  fact 
by  MCAD131  and  forecloses  the  possibility  of  a  jury 
trial.  It  is  unclear  whether  there  is  a  right  to  a  jury  trial 
in  a  de  novo  trial.  Chapter  15  IB  is  silent  on  this  issue. 


For  purposes  of  judicial  review,  a  "final  order"  of 
MCAD  is  defined  by  MCAD  regulations  to  mean  an 
order  by  the  full  Commission,  an  unappealed  decision 
of  the  Hearing  Commissioner,  a  pre-determination 
settlement  approved  by  MCAD,  or  a  consent  order 
entered  into  by  MCAD.132  According  to  MCAD 
regulations,  a  "lack  of  probable  cause"  or  a  "lack  of 
jurisdiction"  finding  made  by  the  Investigating  Com- 
missioner is  not  a  final  order  of  MCAD  and  therefore 
not  appealable  to  court.  However,  after  such  a  finding 
a  plaintiff  could  bring  a  de  novo  action  in  court. 
h.  Choice  of  Forums 

It  is  apparent  that,  in  many  cases,  the  plaintiff's  choice 
of  forum  (that  is,  whether  to  pursue  an  action  in  court 
or  at  MCAD)  is  a  very  important  decision  that  may  be 
influenced  by  the  above  considerations.  In  addition, 
there  are  likely  to  be  related  considerations  such  as 
how  the  facts  may  be  developed  or  not  developed  by 
the  MCAD  investigator,  what  institutional  biases  may 
exist  within  MCAD  or  a  court  regarding  the  particular 
issues  in  the  case,  how  quickly  MCAD  or  a  judge  will 
act  on  the  complaint,  what  expertise  MCAD  may  have 
regarding  employment  discrimination  generally,  and 
what  are  the  chances  of  success  and  likely  relief  before 
MCAD  as  compared  to  a  court.  An  attorney  not  yet 
experienced  with  MCAD  may  find  it  very  helpful  to 
consult  with  other  more  experienced  attorneys  in 
order  to  determine  which  forum  or  combination  of 
forums  is  best  suited  to  a  particular  case. 
i.  Time  Limits  for  Filing  Complaints 
An  administrative  complaint  must  be  filed  with  MCAD 
within  six  months  of  the  alleged  discrimination,  and 
such  a  complaint  must  be  filed  prior  to  a  court  suit.133 
If  suit  is  filed  de  novo,  that  is  before  a  final  decision  by 
MCAD,  such  an  action  must  be  started  within  three 
years  of  the  discrimination.134  An  appeal  of  a  final 
order  of  MCAD  must  be  begun  within  30  days  of 
receipt  of  the  order  of  the  Commission.135 

MCAD  has  interpreted  the  six-month  period  to 
permit  filing  of  complaints  after  that  deadline  if  there 
is  a  continuing  violation  or  if  the  dispute  is  being 
considered  in  a  grievance  proceeding  under  an  em- 
ployment contract.  A  complaint  must  be  filed  with 
MCAD  within  six  months  of  the  outcome  of  the 
proceedings.136 

2.  SECTION  501 

The  federal  regulations  under  Section  501  of  the  Rehabili- 
tation Act  establish  a  formal  administrative  complaint 
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process  within  each  federal  agency. 

a.  Initiating  the  Complaint 
The  complaint  procedure  begins  with  an  initial  con- 
sultation with  an  Equal  Employment  Opportunity 
Counselor  at  the  appropriate  federal  agency.  The 
counselor  seeks  to  resolve  the  complaint  informally. 
If  the  consultation  does  not  resolve  the  matter  to  the 
satisfaction  of  the  individual  with  a  handicap  within 
21  days,  the  individual  then  has  the  right  to  file  a 
formal  complaint  with  the  agency.  *"  The  complaint 
may  be  filed  with  the  agency  head,  the  agency's 
Director  of  Equal  Employment  Opportunity,  an  Equal 
Employment  Opportunity  Officer,  or  other  designated 
person. 

,  b.  Contents  of  the  Complaint 
For  a  general  discussion  of  the  contents  of  a  complaint, 
see  page  41  of  this  Handbook.  Many  agencies  also 
have  their  own  complaint  forms. 

c.  Deadline  for  Filing 

The  time  limits  for  filing  complaints  are  as  follows: 

(1)  bring  complaint  to  attention  of  a  counselor 
within  30  days  of  the  discrimination  or  the  effective 
date  of  the  discrimination; 

(2)  submit  a  written  complaint  within  15  days  of  the 
final  interview  with  the  counselor, 

(3)  request  a  hearing  and/or  decision  by  the  agency 
head  within  15  days  of  being  notified  of  the  right  to 
a  hearing. 

These  time  limits  may  be  extended  if  the  com- 
plainant was  not  notified  of  the  time  limits  and  was 
not  aware  of  them,  or  if  he  was  prevented  from 
following  the  time  limits  because  of  circumstances 
beyond  his  control,  or  if  the  agency  finds  there  was 
sufficient  reason  for  missing  the  time  limits.138 

d.  Resolution  of  the  Complaint 

The  Director  of  Equal  Employment  Opportunity  must 
provide  for  a  prompt  investigation  of  the  complaint. 
The  investigator  interviews  and  obtains  sworn  state- 
ments from  the  complainant  and  other  witnesses.  At 
the  completion  of  the  investigation,  the  investigator 
submits  a  report  to  the  agency,  and  attempts  to  settle 
the  matter.  If  the  complaint  cannot  be  resolved  infor- 
mally, the  complainant  may  either  request  a  final 
decision  by  the  agency  head  based  on  the  record  as  it 
then  exists  or  request  a  formal  hearing  by  an  adminis- 
trative law  judge  before  the  Equal  Employment  Op- 
portunity Commission  (EEOC).139  The  administra- 


tive law  judge  makes  a  recommended  decision  to  the 
agency  head,  who  can  accept  or  reject  it  when  making 
the  final  decision.140 

e.  Appeal 

If  the  complainant  is  dissatisfied  with  the  decision  of 
the  agency  head,  she  may  appeal  further  by  filing  a 
written  complaint  with  the  Office  of  Review  and 
Appeal  of  the  EEOC.  The  address  is  listed  in  Appen- 
dix B. 

The  EEOC  is  responsible  for  coordinating  the  en- 
forcement of  Section  501  within  the  Federal  Govern- 
ment141 

/.  Judicial  Enforcement 

If  there  has  been  no  final  agency  decision  after  180 
days  from  the  date  the  complaint  was  initially  filed,  the 
complainant  may  then  file  an  action  in  federal  court. 
Once  the  agency's  final  decision  is  received,  a  court 
action  must  be  commenced  within  30  days  of  receipt 
of  the  decision.142  The  administrative  procedures 
outlined  above  must  be  followed  prior  to  bringing 
suit143 

3.  SECTION  503 

The  Department  of  Labor  (DOL)  has  a  statutory  mandate 
to  investigate  promptly  each  complaint  brought  under 
Section  503  of  the  Rehabilitation  Act  regardless  of  the 
federal  agency  with  which  the  employer  has  contracted. 144 
Thus,  under  Section  503  it  is  unnecessary  to  file  a  com- 
plaint with  the  contracting  federal  agency.  The  DOL 
regulations  set  forth  in  some  detail  how  the  complaint 
process  works.145 

In  some  cases  it  may  be  difficult  to  determine  whether  an 
organization  has  a  federal  contract  or  subcontract.  If  one 
is  unsure  whether  an  organization  has  a  federal  contract  or 
subcontract,  a  complaint  can  be  filed  with  the  Department 
of  Labor,  at  which  point  DOL  will  have  to  determine 
whether  the  organization  has  a  federal  contract  or  subcon- 
tract. 

a.  Initiating  The  Complaint 
A  Section  503  complaint  with  respect  to  an  organiza- 
tion in  Region  I  (which  includes  Massachusetts)  should 
be  filed  with  the  regional  office  of  the  Office  of 
Federal  Contract  Compliance  Programs  (OFCCP)  of 
DOL.  The  address  and  telephone  number  are  listed  in 
Appendix  B.  The  complaint  is  then  referred  to  the 
appropriate  area  office.  The  Massachusetts  area  office 
is  also  listed  in  Appendix  B. 
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b.  Deadline  for  Filing 

The  complaint  must  be  filed  within  180  days  of  the 
alleged  discrimination,  but  this  time  may  be  extended 
for  good  cause.146 

c.  Internal  Review 

If  the  organization  which  allegedly  discriminated  has 
an  internal  review  procedure,  the  DOL  area  office  will 
refer  the  complaint  for  processing  under  this  proce- 
dure. If  the  organization  does  not  resolve  the  com- 
plaint satisfactorily  to  the  complainant  within  60  days, 
then  the  DOL  area  office  initiates  an  investigation.147 

d.  Resolution  of  the  Complaint 

If  the  investigation  finds  no  violation  of  Section  503, 
the  complainant  is  notified  and  within  30  days  may 
request  the  Director  of  the  OFCCP  to  review  this 
decision.148  Where  the  investigation  finds  a  violation, 
DOL  seeks  to  resolve  the  matter  by  informal  means, 
including  conciliation.  If  informal  means  do  not 
resolve  the  matter,  a  formal  hearing  may  be  held. 
Ultimately,  DOL  may  withhold  contract  payments, 
terminate  the  contract,  or  bar  the  organization  from 
receiving  future  contracts.149  This  method  of  resolu- 
tion has  been  criticized  for  the  same  reason  as  the 
Section  504  method;  i.e.  relief  for  the  complainant  is 
not  necessarily  included. 

For  an  additional  discussion  of  the  enforcement 
process,  including  a  discussion  of  what  information 
should  be  included  in  a  complaint,  see  pages  4 1-42  of 
this  Handbook.  The  Department  of  Labor  has  a 
complaint  form  that  may  be  used. 

The  EEOC  and  OFCCP  have  issued  regulations  for 
processing  of  employment  discrimination  cases  where 
there  is  jurisdiction  under  both  Section  503  and  the 
ADA.150  Complaints  filed  with  OFCCP  under  Sec- 
tion 503  will  also  be  considered  filed  with  EEOC 
where  there  is  jurisdiction  under  the  ADA.  OFCCP 
will  process  and  resolve  both  the  ADA  and  Section 
503  components  of  the  case  unless  the  case  involves  a 
particularly  controversial  issue  or  alleges  some  other 
form  of  discrimination  as  well  as  disability  discrimi- 
nation. Such  complaints  will  be  referred  to  EEOC.  If 
a  complaint  is  filed  with  EEOC  under  the  ADA  which 
also  falls  within  the  jurisdiction  of  OFCCP,  EEOC 
will  investigate  the  matter  unless  it  involves  violation 
of  the  affirmative  action  requirements  of  Section  503, 
in  which  case  it  will  be  referred  to  EEOC  for  process- 
ing and  resolution.  EEOC  will  also  refer  a  case  to 
OFCCP  for  enforcement  after  its  investigation  is  com- 
pleted if  it  declines  to  litigate  the  case. 


e.  Judicial  Enforcement 

Neither  Section  503  nor  its  regulation  address  the 
issue  of  whether  a  person  may  go  to  court  to  enforce 
Section  503.  Most  courts  that  have  considered  the 
question,  including  the  U.S.  District  Court  for  Massa- 
chusetts, have  concluded  that  Congress  did  not  intend 
to  grant  a  private  right  of  action  to  bring  suit151  Still, 
the  U.S.  Court  of  Appeals  for  the  First  Circuit  has  not 
yet  ruled  on  the  question,  and  several  district  courts  in 
other  states  have  found  a  private  right  of  action.152 

4.  SECTION  504 

See  pages  11-12  of  this  Handbook  for  a  discussion  of 
enforcement  of  Section  504. 

5.  ADA 

Title  I  of  the  ADA  provides  that  the  remedies  and  proce- 
dures of  the  Civil  Rights  Act  of  1964153  are  applicable  to 
the  ADA.154  Individuals  alleging  violation  of  Title  I  must 
file  a  discrimination  complaint  with  EEOC  within  180 
daysof  the actof  discrimination.155  EEOC  will  investigate 
and  attempt  to  resolve  complaints.  If  it  cannot  negotiate  a 
settlement,  EEOC  will  make  a  finding  of  reasonable  cause 
or  no  reasonable  cause  to  believe  the  charge  is  true  and 
notify  the  parties  of  the  finding.  Following  issuance  of  a 
finding,  EEOC  issues  a  notice  of  right  to  sue.  An  individual 
may  file  suit  in  state  or  federal  court  within  90  days  of 
receipt  of  a  right  to  sue  notice.  In  cases  involving  a  pattern 
and  practice  of  discrimination,  EEOC  may  initiate  litiga- 
tion in  federal  court  after  finding  reasonable  cause. 

The  Department  of  Justice  and  EEOC  have  issued  a 
proposed  joint  rule  governing  the  processing  of  cases  in 
which  there  is  a  violation  of  both  Title  I  of  the  ADA  and 
Section  504.156 

F.  Damages 

An  employee  or  applicant  who  prevails  in  a  discrimination 
action,  either  at  an  administrative  agency  like  MCAD  or  in 
court,  can  be  awarded  certain  damages.  Generally,  if  a  court 
or  agency  finds  that  discrimination  has  occurred,  it  will  order 
the  violator  to  do  what  is  necessary  to  remedy  the  discrimi- 
nation. This  may  include  reinstating  an  individual  to  the  job 
she  held  prior  to  the  discrimination,  making  reasonable 
accommodations,  and  paying  back  pay  and  "front"  (future) 
pay.  In  some  court  actions  an  individual  may  also  be  awarded 
compensation  for  emotional  distress  and  punitive  damages. 
The  general  subject  of  damages  is  too  complicated  and 
extensive  to  be  covered  adequately  in  this  Handbook,  but  this 
section  will  explain  the  basic  elements. 
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1.  BACKPAY 

Back  pay  is  the  most  common  monetary  remedy  in  em- 
ployment discrimination.  The  maximum  recovery  is  the 
employee's  total  lost  compensation,  including  lost  wages," 
commissions,  overtime  pay,  pension  or  profit  sharing 
benefits,  and  other  fringe  benefits  of  economic  value. 
Recovery  is  limited  by  the  amount  of  the  total  compensa- 
tion the  employee  would  have  received  had  he  worked  in 
the  position  in  question  from  the  date  the  discrimination 
occurred  until  the  employee  is  restored  to  the  job  in 
question.  Generally,  this  time  period  may  be  limited  not 
only  by  the  employee  actually  beginning  work,  but  also  by 
the  employer  making  an  offer  of  employment  which  is  not 
accepted. 

2.  FRONT  PAY 

Front  pay  refers  to  compensation  necessary  to  "make  the 
employee  whole"  (that  is,  to  provide  her  with  all  that 
rightfully  should  be  hers)  when,  for  some  reason,  she 
cannot  be  immediately  restored  to  her  "rightful  place"  in 
the  work  force.  Front  pay  may  be  ordered  in  lieu  of 
reinstatement  because  of  past  discrimination  and  the  pros- 
pect of  future  hostility  and  unpleasantness. 

3.  COMPENSATORY  DAMAGES 
Compensatory  damages  are  damages  other  than  back  pay 
or  front  pay  which  are  awarded  to  make  the  employee 
whole  for  injuries  inflicted  by  the  discrimination.  These 
damages  include  compensation  for  emotional  injury  or 
distress.  For  example,  the  employee  or  applicant  may  feel 
devalued  as  a  person  as  a  result  of  the  employer' s  discrimi- 
natory treatment.  MCAD  and  courts  deciding  cases  under 
Chapter  15  IB  have  been  receptive  to  claims  that  the 
employee  or  applicant  suffered  emotional  distress  as  a 
result  of  discrimination.  The  Civil  Rights  Act  of  1991 
provides  that,  in  an  employment  discrimination  suit  brought 
under  the  ADA  or  §50 1  of  the  Rehabilitation  Act,  compen- 
satory and  punitive  damages  are  available  if  the  discrimi- 
nation was  intentional,  but  not  if  the  employment  practice 
was  unlawful  only  because  of  its  disparate  impact.  Com- 
pensatory and  punitive  damages  may  not  be  awarded, 
however,  in  ADA  or  §501  suits  involving  reasonable 
accommodation  where  the  employer  has  demonstrated 
good  faith  efforts  to  make  the  required  accommodation.157 
In  a  recent  decision,  the  Supreme  Court  ruled  that  compen- 
satory damages  are  recoverable  in  a  sex  discrimination 
case,158  and  a  federal  district  court  has  followed  this 
holding  in  a  Section  504  case.159 

4.  PUNITIVE  DAMAGES 


Punitive  damages  are  awarded  to  punish  the  person  who 
violated  the  law  rather  than  to  compensate  the  victim  for  his 
actual  harm.  Punitive  damages  may  be  awarded  by  a  court 
under  Chapter  15  IB  in  accordance  with  recent  amend- 
ments to  Chapter  15  IB.160  In  addition,  punitive  damages 
are  available  under  the  Massachusetts  Equal  Rights  Law, 
M.G .L.  c.93,  §103,  discussed  below.  As  described  above 
in  the  section  on  "Compensatory  Damages,"  punitive 
damages  are  available  under  the  ADA  and  §501  of  the 
Rehabilitation  Act. 

5.  ATTORNEY'S  FEES 

If  the  court  rules  in  favor  of  the  complainant,  the  complain- 
ant may  recover  reasonable  attorney's  fees  and  costs  with 
respect  to  judicial  proceedings  under  Sections  501  and  504 
of  the  Rehabilitation  Act,  Chapter  15  IB,  and  the  ADA.161 
Attorney  fees  may  now  be  awarded  with  respect  to  MCAD 
proceedings  as  well,  in  accordance  with  the  recent  amend- 
ments to  Chapter  15  IB.162 

G.  Constitutional  Amendment  1 14:  Employment 
Discrimination  by  Any  Public  or  Private 
Organization 

A  Massachusetts  Constitutional  Amendment,  which  is  com- 
monly referred  to  as  Article  1 14  and  which  is  discussed  at 
page  13  of  this  Handbook,  prohibits  any  discrimination  on 
the  basis  of  disability ,  including  employment  discrimination. 
This  Amendment  arguably  applies  to  all  public  as  well  as 
private  employers.  Article  1 14  has  been  deemed  applicable 
only  in  cases  where  there  is  no  other  adequate  way  to 
vindicate  the  public  policy  that  has  been  violated. 1 63  Because 
Chapter  15  IB  has  been  found  to  provide  an  adequate  means 
of  redressing  handicap  discrimination,  a  claim  brought  under 
Amendment  114  alone  would  likely  be  dismissed.164  An 
exception  might  be  found  in  the  case  of  an  employer  with  five 
or  fewer  employees  who  is  not  covered  by  Chapter  15  IB. 

The  Equal  Rights  Law  discussed  in  the  following  section 
provides  a  procedural  vehicle  for  claims  brought  under 
Amendment  1 14.  If  an  employment  discrimination  claim 
under  Amendment  1 14  is  joined  with  a  claim  under  the  Equal 
Rights  Law,  it  is  likely  that  such  a  claim  will  be  recognized 
by  a  court  even  if  the  plaintiff  has  not  followed  the  procedures 
under  Chapter  15 IB. 

H.  The  Equal  Rights  Law 

In  1989  and  1990,  the  Massachusetts  legislature  enacted  two 
laws,  commonly  known  as  the  Equal  Rights  Laws,  which 
provide  a  civil  remedy  for  people  who  have  been  denied 
certain  rights  on  the  basis  of  race,  color,  religion,  national 
origin,  sex165,  age  or  disability.166  The  two  laws  are  almost 
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identical.  Both  are  closely  modeled  on  a  federal  civil  rights 
law  enacted  after  the  Civil  War  to  ensure  to  African-Ameri- 
can people  the  full  rights  of  U.S.  citizens.167 

Chapter  93,  §103,  which  protects  people  with  disabilities, 
states  in  part  that: 

All  persons  within  the  Commonwealth,  regardless 
of  handicap ...  shall,  with  reasonable  accommoda- 
tion, have  the  same  rights  as  other  persons  to  make 
and  enforce  contracts,  inherit,  purchase,  lease,  sell, 
hold  and  convey  real  and  personal  property,  sue,  be 
parties,  give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security 
of  persons  and  property,  including,  but  not  limited 
to,  the  rights  secured  under  Article  [114]  of  the 
Amendments  to  the  Constitution. 
The  phrase  "the  right  to  make  and  enforce  contracts"  in  the 
federal  law  has  been  held  to  prohibit  discrimination  in  em- 
ployment on  the  basis  of  race.168  Since  the  purpose  of  the 
Massachusetts  laws  was  to  duplicate  the  rights  protected  by 
the  federal  law  on  the  state  level,  it  is  likely  that  Massachu- 
setts courts  will  similarly  interpret  the  equal  rights  laws  to 
prohibit  employment  discrimination. 

Chapter  93,  §  103  can  be  enforced  by  a  lawsuit  in  superior 
court  for  injunctive  and  other  equitable  relief,  compensatory 
and  exemplary  (punitive)  damages,  and  attorney's  fees.169 
Although  the  statute  does  not  contain  a  statute  of  limitations, 
the  three  year  limitations  period  for  civil  rights  actions  should 
apply.  A  violation  of  the  equal  rights  law  is  proved  by  "a 
totality  of  the  circumstances"  and  does  not  require  proof  of 
discriminatory  intent.170  Statistical  evidence  may  be  suffi- 
cient to  prove  a  violation. 

Filing  an  administrative  complaint  is  not  a  prerequisite  for 
a  lawsuit  under  the  federal  civil  rights  law  on  which  the 
Massachusetts  equal  rights  laws  are  modelled.171  Therefore, 
it  is  likely  that  Massachusetts  courts  will  hold  that  an  indi- 
vidual can  file  a  discrimination  complaint  under  Chapter  93, 
§  103  without  complying  with  the  procedural  requirements  of 
Chapter  15 IB.  The  one  reported  decision  interpreting  the 
equal  rights  laws  held  that  the  laws  do  not  apply  retroac- 
tively.172 

The  equal  rights  law  is  a  potentially  invaluable  resource  for 
individuals  alleging  discrimination  in  employment  and  in 
other  areas  on  the  basis  of  disability.  The  ability  to  go  directly 
to  court  without  first  filing  an  MCAD  complaint,  the  3-year 
statute  of  limitations  for  initiating  legal  action,  and  the 
relaxed  standard  of  proof  should  greatly  facilitate  discrimina- 
tion lawsuits.  On  the  other  hand,  because  there  is  no  admin- 
istrative enforcement  of  the  equal  rights  law,  most  plaintiffs 
will  need  the  assistance  of  a  lawyer  in  order  to  pursue  a  claim 
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successfully. 

J.  Executive  Order  246:  Discrimination  by  State 
Agencies  and  Contractors 

In  November  of  1984,  Governor  Dukakis  signed  Executive 
Order  246  (superseding  the  1980  Executive  Order  143).  This 
order  adopts  a  Code  of  Fair  Practices  that  prohibits  discrimi- 
nation on  the  basis  of  handicap  by  state  agencies  and  those 
organizations  contracting  with  state  agencies  in  employment 
and  the  delivery  of  services  and  benefits.173  Not  only  is 
discrimination  prohibited,  but  state  agencies  are  required  to 
undertake  affirmative  action  to  ensure  equal  opportunity, 
including,  if  necessary,  efforts  to  "remedy  the  effects  of 
present  and  past  discriminatory  patterns."174  All  agencies 
and  appointing  authorities  are  required  to  initiate  such  pro- 
grams and  submit  them  for  approval  to  the  Office  for  Admin- 
istration andFinance.theMassachusettsCommission  Against 
Discrimination,  and  the  Office  of  Affirmative  Action. 

The  order  applies  to  state  agencies  (Art  II),  contractors 
(Ait  IV),  state  employment  services  (Ait  V),  state  educa- 
tion, counseling  and  training  programs  (Art.  VII),  health  care 
facilities  licensed  or  chartered  by  the  state  (Art.  VIII),  private 
educational  institutions  (Art.  DC),  licensing  and  regulatory 
agencies  (Art.  X),  housing  (Art.  XI),  public  schools  (Art 
XII),  and  recipients  of  state  financial  assistance  (Art.  XIII). 
With  respect  to  employment  discrimination  or  affirmative 
action,  inquiries  should  be  addressed  to  the  Massachusetts 
Office  of  Affirmative  Action.  (See  Appendix  B.)  With 
respect  to  all  matters  not  involving  employment,  inquiries 
should  be  addressed  to  the  Massachusetts  Office  on  Disabil- 
ity. (See  Appendix  B.) 

The  effectiveness  of  this  Executive  Order  is  extremely 
limited  because  an  individual  does  not  have  standing  to 
enforce  it  in  a  court175 


NOTES 

1.  Chapter  533  of  the  Acts  of  1983  amended  M.G.L.  chapter 

15  IB,  which  also  prohibits  discrimination  on  the  basis  of 
race,  color,  sex,  age,  religion,  ancestry  and  national 
origin  in  employment,  housing,  credit  and  several  other 
areas. 

2.  Another  section  ,502,  addresses  the  problem  of  architec- 
tural accessibility  and  establishes  the  Architectural  and 
Transportation  Barriers  Compliance  Board  to  study  the 
problem  and  to  implement  and  enforce  the  Architectural 
Barriers  Act  of  1968.  For  a  discussion  of  this  section  see 
page  15  of  this  Handbook. 


3.  29U.S.C.§791(b). 

4.  29  CFR  1611.701-1613.709  (subpart  G). 

5.  41  CFR  60-741.5(a).  The  Department  of  Labor's  regula- 

tions specify  in  detail  the  various  activities  to  be  under- 
taken by  the  employer  in  order  to  hire  and  promote  more 
employees  with  handicaps.  Many  of  these  activities 
involve  outreach,  recruitment,  and  dissemination  of  af- 
firmative action  policies.  41  CFR  60-741.6(0  and  (g). 

6.  See  pages  9- 10  of  this  Handbook  for  a  discussion  of  those 

programs  and  organizations  receiving  federal  financial 
assistance. 

7.  Section  504  prohibits  employment  discrimination  even  in 

cases  where  the  provision  of  employment  is  not  the 
primary  objective  of  the  federal  aid.  Consolidated  Rail 
Corporation  v.  Darrone,  465  U.S.  624, 104  S.Ct.  1248 
(1984). 

8.  M.GX.c.  151B,  §1(5). 

9.  M.G1.C.  15 IB  §4,UflB  and! 

10.  M.G.L.C.  15  IB,  §  1(5).  In  addition,  domestic  servants  and 
individuals  employed  by  their  parent(s),  spouse,  or  child 
are  not  afforded  protection  under  the  law,  c.  15  IB,  §  1  (6). 

11.  28  CFR  41.52(d);  45  CFR  84.11(a)(4);  42  U.S.C. 
§12112(b)((2). 

12.  45  CFR  84.11(c). 

13.  41  CFR  60-741.9. 

14.  42  U.S.C.  §12111(5). 

15.  42  U.S.C.  §12111(5). 

16.  42  U.S.C.  §12111(8). 

17.  S.Rep.  No.  101-116,  101st  Cong.,  1st  Sess.,  21,  24 
(1989). 

18.  29  CFR  1613.7029(a);  29  CFR  1630.2(g);  41  CFR  60- 
741.2;  45  CFR  84.3(j);  M.G.L.  C.151B,  §1(17);  MCAD 
Guidelines,  pg.2;  42  U.S.C.  §12102(2).  The  MCAD 
Guidelines:  Employment  Discrimination  on  the  Basis  of 
Handicap  (hereinafter  referred  to  as  "MCAD  Guide- 
lines") are  printed  at  8  MDLR  2003  (1986). 

19.  28  CFR  41.31(b);  45  CFR  84.3(j)(2)(i);  29  CFR 
1613.702(b);  29  CFR  1630.2(h). 

20.  The  following  cases  under  the  Rehabilitation  Act  have 
found  the  conditions  noted  in  parentheses  not  to  be 
handicaps:  Katradis  v.  Dav-El,  846  F.2d  1482  (D.C.  Cir. 
1988)(colon  cancer);  Forrisi  v.  Bowen,  794  F.2d  931 
(4th  Cir.  1986)  (fear  of  heights);  Oesterling  v.  Walters, 
760  F.2d  859  (8th  Cir.  1985)  (varicose  veins);  Jasany  v. 
U.S.  Postal  Service,  755  F.2d  1244  (6th  Cir.  1985) 
(crossed  eyes);  Santiago  v.  Temple  University,  739  F. 
Supp.  974  (ED.Pa.  1990)  (intermittent  eye  inflamma- 
tion). 

21.  56  Fed.  Reg.  35741  (7/26/91),  EEOC  Interpretive  Guid- 


ance to  29  CFR  1630.20). 

22.  56  Fed.  Reg.  35740-1  (7/26/91),  EEOC  Interpretive 
Guidance  to  29  CFR  1630.2  (h). 

23.  College-Town,  Division  oflnterco,  Inc.  v.  MCAD,  400 
Mass.  156  (1987);  Mass.  Electric  Co.  v.  MCAD,  375 
Mass.  160  (1978). 

24.  Minicucci  v.  The  Charles  Hotel,  9  MDLR  1217  (1987). 

25.  Mueller  v.  Corenco  Corp.,  13  MDLR  1146  (1991). 

26.  29  U.S.C.  §706(8)(C)(v),  as  amended  by  §512  of  the 
ADA. 

27.  42  U.S.C.  §12114(c)(4);  29  CFR  1630.16(b)(4). 

28.  29  U.S.C.  §706(8)(C)(i);  42  U.S.C.  §121 14(a);  29  CFR 
1630.3(a). 

29.  29  U.S.C.  §706(8)(C)(ii);  42  U.S.C.  §121 14(b);  29  CFR 

1630.3(b). 

30.  MCAD  Guidelines,  p.3.  However,  a  Single  Commis- 
sioner of  the  MCAD  ruled  that  addiction  to  an  illegal 
drug  is  not  a  protected  disability  under  c.  151B.  Wheeler 
v.  Lorenzo  Pitts,  Inc.,  13  MDLR  2069  (1991).  That 
decision  was  not  appealed,  and  some  advocates  believe 
that  the  case  was  incorrectly  decided  and  might  have 
been  reversed  on  appeal. 

31.  42  U.S.C.§  121 13(b). 

32.  42  U.S.C.  §12111(3). 

33.  29  CFR  1630.2(r). 

34.  29  CFR  1630.2(r). 

35.  MCAD  Guidelines,  p.  3.  In  Cronan  v.  New  England 
Telephone  Co.,  No.  80332  (Suffolk  Superior  Court, 
Mass.  8/15/86),  the  court  held  that  a  person  with  ARC 
does  not  have  to  be  suffering  any  adverse  physical 
effects  of  AIDS  to  be  considered  handicapped  for  the 
purposes  of  Chapter  15 IB.  His  "potential  to  contract 
other  illnesses"  constitutes  a  handicap  under  Chapter 
15  IB. 

36 .  29  U.S.C.  §706(8)(D);  School  Board  of  Nassau  County 
v.ArlineASOU.S.  273  (1987);  EEOC  Interp.  Guid.  to  29 
CFR  1630.2(j). 

37.  42  U.S.C.  §121 13(d).  The  first  is  published  at  56  Fed. 
Reg.  40897  (8/16/91). 

38.  42  U.S.C.  §12211;  29  CFR  1630.3(d). 

39.  28  CFR  41.31(b)(2);  45  CFR  84.3(j)(2)(ii);  41  CFR 
1613.702(c);  29  CFR  1630.2(i);  MCAD  Guidelines,  pg 
2. 

40.  Villeco  v.  General  Electric  Co.,  8  MDLR  1010  (1986). 

41.  29  CFR  1630.2(j)  (3)(i). 

42.  56  Fed.  Reg.  35742  (7/26/9 1),  EEOC  Interp.  Guid.  to  29 
CFR  1630.20). 

43.  The  ADA  regulation  is  based  on  the  court's  decision  in 
the  case  o/£.£.  Black,  Ltd.  v.  Marshall,  497  F.Supp. 
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1088  (D.  Hawaii  1980),  a  section  503  case  which  heavily 
influenced  the  development  of  the  law  on  the  definition 
of  disability.  In  that  case,  an  individual  with  a  congenital 
back  anomaly  discovered  during  a  pre-employment 
medical  examination  was  refused  employment  as  a  con- 
struction worker  because  the  employer  considered  him 
at  risk  for  future  injury.  The  federal  court  held  that  the 
individual  was  handicapped  within  the  meaning  of  the 
law  because  his  back  condition,  which  did  not  actually 
limit  his  present  ability  to  work,  prevented  him  from 
working  in  his  chosen  field. 
44.41CFR60-741.2;29CFR1613.702(a);28CFR41.31(a); 
45  CFR  84.30);  29  CFR  1630.2(g);  42  U.S.C.  §  1 2 102(2); 
M.G.L.  c.  15 IB,  §1(17);  MCAD  Guidelines  pg.  2. 

45.  28  CFR  4 1.32;  45  CFR  84.3(k);  29  CFR  1613.704(8);  29 
CFR  1630.2  (m);  42  U.S.C.  §  121 1 1(8);  M.G.L.  ch.  15  IB 
§1(16);  MCAD  Guidelines,  pg.  4-5. 

46.  42  U.S.C.  §12111(8);  29  CFR  1630.2(n)(3). 

47.  MCAD  Guidelines  pg.  7. 

48.  Guinn  v.  Bolger,  598  F.Supp.  196  (D.D.C.  1984). 

49.  29U.S.C.§791;29CFR  1613.704(a);41  CFR  1630.9(a); 

41  CFR  60-74 1.6(D);  28  CFR  41.53;  45  CFR  84.12(a); 

42  U.S.C.  §12111(10);  M.G.L.  C.151B  §4(16);  MCAD 
Guidelines,  pg.  5. 

50.  29  CFR  1613.704(b);  29  CFR  1630.2(o);  29  CFR 
1630.9(a).  45  CFR  84.12(b);  42  U.S.C.  §12111(9); 
MCAD  Guidelines  pg.5. 

51.  56  Fed.  Reg.  35744  (7/26/91),  Interp.  Guid.  to  29  CFR 
1630.2(0). 

52.  Courts  have  in  fact  relied  on  the  affirmative  action 
language  in  both  §501  and  §503  to  assert  that  employers 
have  a  heavier  burden  to  accommodate  persons  with 
disabilities  under  these  sections  than  they  do  under  §504. 
ScePrewitt  v.  U.S.  Postal  Service,  662  F.2d  292  (5th  Cir. 
1981). 

53.  MCAD  Guidelines, p.  13;  EEOC  Interp.  Guid.  to  29  CFR 

1930.9, 56  Fed.  Reg.  35749. 

54.  29  CFR  1613.704(c);  29  CFR  1630.2(p)(2);  45  CFR 
84.12(c);  42  U.S.C.§12111(10)(B);MCADGuidelines, 
pp.  14-18. 

The  MCAD  Guidelines  also  provide  that  two  additional 
factors  may  be  considered  in  determining  whether  a 
particular  accommodation  causes  undue  hardship: 

1)  whether  the  provision  of  the  reasonable  accom- 
modation will  prevent  the  employer  from  providing 
service  required  by  and  in  compliance  with  all 
federal  and  state  laws  and  regulations;  and 

2)  whether  the  health  or  safety  of  the  public  would 


be  unduly  compromised  by  providing  the  accom- 
modation. 

55.  In  Nelson  v.  Thornburgh,  567  F.Supp.  369  (E.D.  Pa. 
1983),  the  court  found  that  the  Pennsylvania  Welfare 
Department  failed  to  show  that  providing  part-time 
readers  for  blind  employees  was  not  reasonable  given 
the  Department's  $300  million  budget. 

56.  29  CFR  1613.704(a);  29  CFR  1630.9;  41  CFR  60- 
741.6(d);  45  CFR  84.12(a);  MCAD  Guidelines,  pg.  15. 

57.  MCAD  Guidelines,  pg.15. 

58.  AFGE  Local  51  v.  Baker,  677  F.Supp.  636  (N.D.  Cal. 
1987). 

59.  Carter  v.  Tisch,  822  F.2d  465  (4th  Cir.  1987);  Shea  v. 
Tisch,  870  F.2d  786  ( 1  st  Cir.  1 989) .  OFCCP  v.  American 
Airlines,  79-OFCCP-2. 

60.  45  CFR  84.1 1(c). 

61.  29  CFR  1630.6. 

62.  56  Fed.  Reg.  35752  (July  26, 1991),  EEOC  Interp.  Guid. 
to  29  CFR  1630.15(d). 

63.  Minicucci  v.  The  Charles  Hotel,  supra,  and  Caddell  v. 
Talbert  Trading  Co.,  11  MDLR  1115  (1989). 

64.  See  Studies  Conducted  by  the  Job  Accommodation 
Network  (JAN),  address  and  telephone  number  listed  in 
Appendix  B. 

65.  MCAD  Guidelines,  pp.  31-14. 

66.  29  CFR  1630.9(d). 

67.  41CFR60-741.7(b). 

68.  29 CFR§1613.706(c);28 CFR 42.513;45CFR 84.14(b); 
41  CFR  60-741.7(c);M.GJL.  c.  151B,  §4(16);  MCAD 
Guidelines  VH,  p.  15;  and  56  Fed.  Reg.  35750  (July  26, 
1991),  EEOC  Interp.  Guid.  to  29  CFR  1630.14(a). 

69.  In  Cronan  v.  New  England  Telephone  Co.,  No.  80332 
(Suffolk  Superior  Court,  Mass.  1986),  the  court  con- 
cluded that  disclosure  of  an  employee's  medical  condi- 
tion may  violate  his  or  her  privacy  under  the  Mass. 
Privacy  statute  (M.G.L.  ch.  214  §1B). 

70.  29  CFR  1613.706(d);  Guid.  to  29  CFR  1630.14;  41  CFR 
60-74 1.6(c)(3);  42  U.S.C.  §121 12(c)(3)(B);  MCAD 
Guidelines,  p.  17. 

71.  42  U.S.C.  §12112(a);  Chapter  151B,  §4(16);  29  CFR 
1613.703;  29  CFR  60-741.6(a);  28  CFR  41.52(C);  45 
CFR  84.11(b). 

72.  The  U.S.  Supreme  Court  decision  in  Shaw  v.  Delta  Air 
Lines,  103  S.Ct.  2890  (1983),  precludes  addressing  the 
issue  of  discrimination  in  employee  benefits  for  most 
employers.  The  Court  concluded  that  the  Federal  Em- 
ployment Retirement  Income  Security  Act  of  1974 
(ERISA)  (29  U.S.C.  1001  et  seq.)  supersedes  all  state 
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laws  as  they  relate  to  any  employee  benefit  plans  which 
are  covered  by  ERISA.  Therefore,  if  faced  with  an 
insurance  discrimination  complaintagainst  an  employer,' 
an  advocate  should  determine  whether  the  employee's 
benefit  plan  is  covered  by  ERISA,  as  this  will  determine 
whether  Chapter  15  IB  may  be  used  to  address  the  issue 
of  insurance  discrimination. 

73.  S.  Rep.  No.  101-116, 101st  Cong.,  1st  Sess.,  29  (1989). 

74.  42U.S.C.  §12201(c);  29  CFR  1630.16(f);  EEOC  Interp. 
Guid.  to  29  CFR  1630.5,  56  Fed.  Reg.  35746. 

75.  29  CFR  1613.707. 

76.  42U.S.C.  §4151-4157.Foradiscussionofrequirements 
under  this  Act,  see  page  15. 

77.  42  U.S.C.  §12112(b)(4);  29  CFR  1630.8. 

78.  56  Fed.  Reg.  35747,  EEOC  Interp.  Guid.  to  29  CFR 
1630.8. 

79.  Dittbenner  v.  Hapco  Auto  Parts,  Inc.,  11  MDLR  1139 

(1989). 

80.  M.G.L.C.  151B §4(16); 28 CFR41.54;45CFR 84.13; 42 
U.S.C.  §  12112(b)(6);  29  CFR  1630.10. 

81.  MCAD  Guidelines,  pg.  6-7. 

82.  41  CFR  60-74 1.6(c). 

83.  42  U.S.C.  §121 12(b)(6). 

84.  45  CFR  84.13(a). 

85.  29  CFR  1613.705(a). 

86.  42  U.S.C.  §  121 12(b)(7);  MCAD  Guidelines,  pg  7-8;  45 
CFR  84.13;  29  CFR  1613.705. 

87.  42  U.S.C.  §121 12(c)(2);  MCAD  Guidelines,  pp.  10-11, 
115;  28  CFR41.55;45CFR84.14(a);29  CFR  1613.706; 
29  CFR  1630.13;  29  CFR  1630.14. 

88.  EEOC  Interp.  Guid.  to  29  CFR  1630.13(a),  56  Fed.  Reg. 

35750.  In  Doe  v.  Syracuse  School  District,  508  F.Supp. 
333  (N.D.N.Y.,  1981),  a  U.S.  District  Court  held  that  a 
federally  assisted  school  district's  pre-employment  in- 
quiry concerning  prior  mental  illness  of  applicants  for 
teaching  positions  violated  Section  504.  The  Court  cited 
Section  504's  purpose  of  requiring  employers  to  base 
hiring  decisions  on  actual  job  qualifications,  rather  than 
on  perceived  limitations,  and  noted  the  school  district's 
admission  that  a  history  of  mental  illness  did  not  indicate 
an  inability  to  perform  teaching  tasks. 

89.  Guidelines,  p.  10.  In  the  case  of  Kraft  v.  Police  Commis- 
sioner of  Boston,  410  Mass.  155  (1991),  the  Massachu- 
setts Supreme  Judicial  Court  ruled  that  it  was  unlawful 
underc.  151B  to  terminate  apolice  officer  for  answering 
untruthfully  a  question  on  his  job  application  asking 
whether  he  had  ever  been  treated  for  mental  illness. 

90.  MCAD  Guidelines,  pg.  9-10. 


91.  M.G.L.  c.  15  IB,  §4(16);  MCAD  Guidelines,  pg  11-12; 

28  CFR  42.513(c);  45  CFR  84.14(c)  and  (d);  29  CFR 
1613.706(b);  42  U.S.C.  §121 12(c)(3);  29  CFR  1630.14. 

92.  42  U.S.C.  §121 12(c)(3)(B);  28  CFR  42.513(c);  45  CFR 
84.14(c)  and  (d);  29  CFR  1613.706(d);  29  CFR 
1630.14(b). 

93.  29  CFR  1630.14(b). 

94.  M.G.L.  c.149,  §19A. 

95.  M.G.L.C.  149,§159B. 

96.  42  U.S.C.  §12112(c)(4);  29  CFR  1630.14  (c)  and  (d). 

97.  See  Sarni  Original  Dry  Cleaning,  Inc.  v.  Cooke,  388 
Mass.  611,  616  (1983),  a  race  discrimination  case  in 
which  the  Massachusetts  Supreme  Judicial  Court  ruled 
that  "intent  is  material  only  to  show  that  the  employer's 
actions  were  deliberate,  rather  than  accidental." 

98.  Ryan  v.  Town  of  Lunenburg,  11  MDLR  1215,  1239 
(1989),  Pushkin  v.  Regents  of  the  University  of  Colo- 
rado, 658  F.2d  1372, 1385-1386  (10th  Cir.  1981). 

99  Sarni  Original  Dry  Cleaners,  Inc.  v.  Cooke,  388  Mass. 
611,618(1983). 

100.  Dothardv,Rawlinson,433  U.S.  321  (1977);  Diazv.  Pan 
American  World  Airways,  442  F.2d  385, 388  (5th  Cir.), 
cert,  denied,  404  U.S.  950  (1971);  Sarni  Original  Dry 
Cleaners,  Inc.,  supra. 

101.  M.G.L.  c.  151B,  §4(2)  and  (3). 

102.  480  U.S.  273  (1987). 

103.  Arline,  at  287. 

104.  E£.  Black,  Ltd.  v.  Marshall,  497  F.Supp.  1088  (D. 
Hawaii  1980);  Although  the  ADA  refers  only  to  the  risk 
an  individual  may  pose  to  others  [42  USC  §121 13(b)], 
the  EEOC  regulations  broaden  this  risk  to  include  the 
individual  herself  [29  CFR  1630.2(r)]. 

105.  Bentivegna  v.  U.S.  Dept.  of  Labor,  694  F.2d  619  (9th 
Cir.  1982);  Strathie  v.  Dept.  of  Transportation,  7116 
F.2d  227  (3rd  Cir.  1983);  Mantolete  v.  Bolger,  767  F.2d 
14 16  (9th  Cir.  1985);  Mikucci  v.  U.S.  Postal  Service,  4 1 
FEP 1503, 1509  (D.  Mass.  1986);  J  onsen  v.  FoodCircus 
Supermarkets,  Inc.,  541  A.2d  682  (N.J.  Sup.  Ct.  1988); 
OFCCP  v.  American  Commercial  Barge  Line,  No.  84- 
OFC-13  (Sept.  30  1986);  OFCCP  v.  Roadway  Express. 
Inc.,  No  80-  OFCCP-5  (Nov.  28,  1983);  OFCCP  v. 
Texas  Industries,  Inc.,  No.  80-OFC-28  (June  7,  1988); 

29  CFR  1630.2(r). 

106.  Mantolete  v.  Bolger,  supra;  Mikucci  v.  U.S.  Postal 
Service,  supra;  Jansen  v.  Food  Circus  Supermarkets, 
Inc.,  supra; Ryan  v.  Town  of  Lunenburg,  1 1  MDLR  1215 
(1989). 
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107.  InAlexanderv.  C  hoate  A69U.S.2S7  (19S5),  which  was 
not  an  employment  case,  the  Supreme  Court  concluded 
that  disparate  impact  analysis  is  applicable  in  §504 
cases.  The  court  found  that  limiting  the  law  to  inten- 
tional discrimination  would  frustrate  its  clearly  stated 
purpose,  the  elimination  of  discrimination  that  is  more 
often  the  product  of  "benign  neglect"  than  of  any  hostil- 
ity toward  individuals  with  disabilities.  The  Court, 
however,  rejected  the  premise  that  §504  reaches  all  cases 
of  disparate  impact.  It  found  that  Tennessee's  Medicaid 
policy  which  limited  the  number  of  annual  inpatient 
hospital  days  did  not  violate  Section  504  even  though  it 
disproportionally  affected  people  with  disabilities.  The 
Court  held  that  Section  504  does  not  require  the  state  to 
alter  its  definition  of  the  benefit  being  offered  simply 
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VII.  HOUSING 


In  recent  years  there  has  been  a  dramatic  expansion  of  the  benefits  unless  necessary  to  provide  the  person  with  a  handi- 

legal  right  of  persons  with  disabilities  to  be  free  from  cap  with  housing  or  benefits  that  are  as  effective  as  those 

housing  discrimination.  Until  1988,  the  only  federal  provided  to  others.7 

prohibition  against  discriminating  against  persons  with  dis-  These  regulations  make  clear  that  it  is  not  necessary  to 

abilities  in  housing  was  Section  504  of  the  Rehabilitation  produce  an  "identical"  result.  Instead,  the  law  affords  per- 

AcL  As  discussed  earlier,  this  Act  affords  a  limited  number  sons  with  handicaps  an  "equal  opportunity  to  obtain  the  same 

of  persons  with  disabilities  protection  against  discrimination  result,  to  gain  the  same  benefit  or  to  reach  the  same  level  of 

because  it  applies  only  when  federal  financial  assistance  is  achievement."8  Moreover,  the  regulations  make  clear  that,  in 

received  by  the  landlord.  administering  a  program  or  activity  which  receives  federal 

This  deficiency  was  remedied  in  1988  when  Title  VIII  of  funds,  the  recipient  must  do  so  in  the  most  integrated  setting 

the  Federal  Civil  Rights  Act  of  1968,  which  barred  housing  appropriate  to  the  needs  of  qualified  individuals  with  handi- 

discrimination  on  the  basis  of  race,  national  origin,  religion  caps.9 

(and  was  later  amended  to  include  sex),  regardless  of  receipt  Many  of  the  prohibited  practices  under  Section  504  are  also 

of  federal  funds,  was  amended  to  prohibit  discrimination  on  discriminatory  and  unlawful  under  the  federal  Fair  Housing 

the  basis  of  disability.  An  analogous  Massachusetts  statute,  Act  and  Chapter  15  IB.  These  laws  prohibit  all  forms  of 

the  Housing  Bill  of  Rights  for  People  with  Disabilities,  was  discrimination  in  the  sale  or  rental  of  a  dwelling  to  the  buyer 

signed  into  law  in  1990.1  orrenter  because  of  thatperson's  handicap.10  Discrimination 

The  Federal  Fair  Housing  Act  and  its  state  counterpart,  isunlawfulwithrespectortheterms,conditions,orprivileges 

Chapter  15  IB,  are  more  comprehensive  and  more  explicit  in  of  any  sale  or  rental  of  a  dwelling,  or  in  the  provision  of  any 

their  protections  than  Section  504  of  the  Rehabilitation  Act  services  of  facilities  in  connection  with  the  dwelling.11 

and  its  regulations.2  The  focus  of  this  chapter  will  be  the  The  federal  Fair  Housing  Act  and  its  regulations  prohibit 

similarities  and  differences  between  the  state  and  federal  discrimination  not  only  because  of  the  handicap  of  the  renter 

laws  because  they  are  the  principal  means  by  which  individu-  or  buyer  but  also  because  of  the  handicap  of  the  person 

als  in  Massachusetts  can  seek  redress  from  acts  of  housing  residing  in  or  intending  to  reside  in  that  dwelling,  such  as  a 

discrimination  on  the  basis  of  their  disabilities.  Article  1 14  child,  or  because  of  any  person  associated  with  the  buyer  or 

and  M.G.L.  c.  93,  §  103,  which  may  also  be  used  to  redress  renter  or  other  person  intending  to  reside  or  residing  in  that 

housing  discrimination,  are  discussed  above  at  pages  45-46.  dwelling. 12 

Massachusetts  Executive  Order  246,  which  requires  that  j  PRACTICES  THAT  HAVE  THE  EFFECT  OF 

positive  and  aggressive  measures  be  taken  by  state  agencies  EXCLUDING  A  PERSON  BECAUSE  OF  HANDICAP 

to  ensure  equal  access  to  housing,  is  discussed  above  at  page  Under  Section  5Q4  ^  state  hw  discriminatory  ^nt  is 

46.3  In  addition,  local  ordinances  may  prohibit  discrimina-  m  necessary  to  establish  discrimination.^   The  federal 

tion  in  housing  against  persons  with  disabilities.4  Fair  Housing  Act  should  aiso  ^  interpreted  to  prohibit  any 

It  is  important  to  note  that  a  person  who  wishes  to  file  a  practices  or  acts  wnicn  have  the  effect  of  excluding  a 

complaint  of  discrimination  is  not  restricted  to  any  one  law,  person  with  a  handicap.  The  U.S.  Supreme  Court  has  held 

but  may  file  complaints  under  any  and  all  laws  that  apply.  ^  me  Fair  Housing  Act  is  to  ^  construed  expansively  to 

implement  its  goal  of  ending  discrimination.14  Consistent 

A.  General  Prohibitions  Against  Discrimination  with  ^  mandate  a  number  of  appellate  courts  have 

Section  504  provides  a  general  prohibition  against  any  dis-  concluded  that  a  plaintiff  need  not  show  that  the  defendant 

crimination,  exclusion  or  denial  of  benefits  as  a  result  of  a  had  m  «intent  to  discriminate."1* 

person's  disability.  The  HUD  regulations  provide  a  more  ^  requirement  within  the  1988  Amendments,  dis- 

detailed  explanation  of  the  kinds  of  activity  that  will  be  cussed  ^^  ^  a  person  ^  a  debility  be  provided  a 

considered  discriminatory  under  Section  504.  An  individual  reasonable  accommodation  further  supports  an  "effects" 

with  a  disability  ( 1)  must  be  afforded  an  opportunity  equal  to  ^  rather  ^  m  «mtenr  tesL  Congress  made  it  clear  that 

that  afforded  to  others,*  (2)  must  be  provided  housing  or  a  landlonr  s  policies  or  practices  which  may  be  neutral  on 

benefits  which  are  as  effective  as  those  afforded  to  others,*  theif  face  may  have  to  ^  modified  by  making  a  reasonable 

and  (3)  may  not  be  provided  different  or  separate  housing  or  accommodation  if  the  effect  of  the  policies  or  practices  is 
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discriminatory.16  However,  HUD  has  declined  to  adopt 
the  effects  test  explicitly  in  its  regulations,  saying  "these 
regulations  are  not  designed  to  resolve  the  question  of 
whether  intent  is  or  is  not  required  to  show  a  violation."17 

B.  Housing  Covered  Under  Federal  and  State 
Statutes 

Unlike  Section  504  of  the  Rehabilitation  Act,  which  covers 
only  federally  assisted  housing,  the  federal  Fair  Housing  Act 
and  M.G.L.  Chapter  15 IB  cover  virtually  every  kind  of 
housing,  regardless  of  whether  public  funds  are  involved.  In 
general,  both  statutes'  prohibitions  against  discrimination  on 
the  basis  of  disability  apply  to:  (1)  publicly  assisted  housing, 
(2)  any  building,  structure  or  portion  thereof  which  is  used, 
occupied,  designed  or  intended  for  occupancy  as  a  residence 
by  one  or  more  families,  and  3)  any  vacant  land  which  is 
offered  for  sale  or  lease  for  the  construction  thereof.  There 
are,  however,  certain  exceptions.18 

1.  EXEMPTIONS  FROM  COVERAGE 
The  federal  Fair  Housing  Act  exempts  from  coverage 
owner-  occupied  housing  with  four  or  fewer  units.19  The 
state  Housing  Bill  of  Rights  for  People  with  Disabilities 
exempts  owner-occupied  two-family  housing.20  The  fed- 
eral Fair  Housing  Act  also  exempts  an  owner  if  he  is  renting 
or  selling  his  single  family  house  provided  that  the  owner 

( 1 )  does  not  have  an  interest  in  more  than  three  such  houses, 

(2)  has  not  sold  a  house  within  the  previous  24  months,  (3) 
does  not  use  a  real  estate  agent  or  broker  to  sell  or  rent  the 
house,  and  (4)  does  not  use  a  discriminatory  advertisement. 
This  exemption  applies  only  to  the  owner  and  not  to  any  co- 
op or  condominium  association.21 

C.  Individuals  Protected  by  the  Statutes 

Section  504  of  the  Rehabilitation  Act,  the  federal  Fair  Hous- 
ing Act,  and  Chapter  15  IB  all  protect  individuals  with 
"handicaps"  from  discrimination.  The  meaning  of  this  key 
term  is  discussed  in  the  introductory  chapter  of  this  Hand- 
book at  pages  6-7. 

1.  PEOPLE  UNABLE  TO  LIVE  INDEPENDENTLY 
Historically,  public  housing  authorities  have  required  indi- 
viduals to  be  able  to  live  independently  in  order  to  be 
eligible  for  housing.  This  practice,  which  has  had  the  effect 
of  discriminating  against  persons  with  disabilities,  has 
been  held  to  violate  the  federal  Fair  Housing  Act.22 

2.  EXCLUSIONS  UNDER  FEDERAL  LAW 

The  federal  Fair  Housing  Act  and  Section  504  explicitly 
limit  who  is  covered  by  the  laws.  For  example,  the  federal 
Fair  Housing  Act  specifies  that  transvestites  are  not  con- 


sidered handicapped  for  the  purpose  of  the  Act  if  their  only 
"disability"  is  being  a  transvestite.23 

In  addition,  the  federal  Fair  Housing  Act  explicitly 
excludes  any  person  who  is  currently  illegally  using  or 
addicted  to  a  controlled  substance.24  HUD's  Section  504 
regulations  explicitly  exclude  protection  with  respect  to 
housing  for  any  individual  who  is  an  alcoholic  or  drug 
abuser  whose  current  use  of  alcohol  or  drugs  prevents  the 
individual  from  participating  in  the  program  or  activity  in 
question,  or  whose  participation,  by  reason  of  such  current 
alcohol  or  drug  abuse,  would  constitute  a  direct  threat  to  the 
property  or  safety  of  others.25  Moreover,  the  ADA  amended 
Section  504  of  the  Rehabilitation  Act  to  exclude  from  the 
definition  of  "individual  with  handicaps"  any  individual 
who  is  currently  engaging  in  the  illegal  use  of  drugs.26 
Chapter  15  IB  does  not  contain  any  such  exclusions. 

Also,  the  federal  Fair  Housing  Act  and  HUD  regulations 
explicitly  state  that  their  discrimination  protections  do  not 
extend  to  any  individual  whose  tenancy  would  constitute  a 
"direct  threat  to  the  health  or  safety  of  other  individuals  or 
whose  tenancy  would  result  in  substantial  physical  damage 
to  the  property  of  others."27  This  exception  is  important 
and  warrants  a  lengthier  discussion. 

a.  Direct  Threat  to  Others 

The  legislative  history  of  the  Fair  Housing  Act  amend- 
ments indicates  that  the  "direct  threat"  exception  was 
not  intended  to  create  or  permit  a  presumption  that 
individuals  with  handicaps  generally  pose  a  greater 
threat  to  the  health  or  safety  of  others  than  do  individu- 
als without  handicaps.28  If  a  landlord  asserts  that  a 
tenant  poses  a  direct  threat  or  substantial  risk  of  harm 
to  others,  she  must  establish  a  nexus  between  the 
individual's  tenancy  and  the  asserted  direct  threat. 
Such  a  claim  must  be  based  on  objective  evidence 
rather  than  generalized  assumptions,  subjective  fears, 
and  speculations.  For  example,  a  landlord  could  not 
satisfy  her  burden  of  establishing  that  an  applicant  will 
be  unable  to  fulfill  his  tenancy  obligations  by  simply 
relying  on  the  applicant's  history  of  physical  or  mental 
illness  or  disability,  or  treatment  for  that  illness  or 
disability.29 

Also,  Congress  intended  that  the  "direct  threat" 
language  be  interpreted  consistent  with  the  U.S.  Su- 
preme Court  decision  in  School  Board  of  Nassau 
County  v.  Arline,  which  is  discussed  above  at  page 
39.30  In  accordance  with  Arline,  if  a  reasonable 
accommodation  could  eliminate  or  sufficiently  re- 
duce the  risk  to  health  or  safety,  the  housing  entity 
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covered  by  the  Act  would  be  required  to  provide  the 
accommodation. 

In  contrast  to  the  federal  Fair  Housing  Act,  the  new 
Massachusetts  statute  does  not  include  any  language 
exempting  people  whose  tenancy  would  constitute  a 
direct  threat  to  other  individuals.3 1  Nor  does  Section 
504,  except  in  respect  to  individuals  who  currently  use 
alcohol  or  drugs.  Instead,  Section  504  limits  coverage 
through  the  term  "otherwise  qualified."  This  term  is 
discussed  below. 

b.  Substantial  Physical  Damage  to  Premises. 

The  federal  Fair  Housing  Act  allows  an  owner  or 
landlord  to  reject  a  person's  tenancy  if  it  would  result 
in  "substantial  physical  damage  to  the  property  of 
others."  The  legislative  history  makes  it  clear,  how- 
ever, that  this  provision  was  intended  to  be  read  in 
conjunction  with  otherprovisions  in  the  Actproviding 
access  for  persons  in  wheelchairs.32  Accordingly,  a 
landlord  would  not  be  allowed  to  exclude  a  person  in 
a  wheelchair  because  of  normal  wear  and  tear  to  a 
dwelling  unit  that  might  be  expected  on  the  part  of  an 
individual  who  uses  a  wheelchair,  such  as  the  nicking 
of  door  frames  or  walls. 

In  contrast  to  the  federal  Fair  Housing  Act,  the  new 
Massachusetts  statute  does  not  include  any  language 
exempting  protection  of  people  whose  tenancy  would 
constitute  a  direct  threat  to  property.33  Nor  does 
Section  504,  except  in  respect  to  individuals  who 
currently  use  alcohol  or  drugs.34 

c.  Otherwise  Qualified 

Section  504,  unlike  Chapter  15  IB  and  the  federal  Fair 
Housing  Act,  uses  the  term  "qualified"  handicapped 
person  to  limit  the  coverage  of  the  statute  to  individu- 
als who  meet  the  essential  eligibility  requirements  for 
participation  in  or  receipt  of  benefits  from  that  pro- 
gram or  activity.  A  landlord  may  argue,  for  example, 
that  a  person  with  a  particular  disability  is  not  other- 
wise qualified  because  she  poses  a  direct  threat  to 
others  or  will  damage  the  property. 

HUD's  Section  504  regulations  give  the  example  of 
a  chronically  mentally  ill  person  whose  condition 
poses  a  significant  risk  of  substantial  interference  with 
the  safety  or  enjoyment  of  others  or  with  his  own 
health  or  safety  in  the  absence  of  necessary  supportive 
services.35  The  regulations  state  that  such  a  person  is 
not  "qualified"  for  occupancy  unless  necessary  sup- 
portive services  are  provided  by  the  housing  project  as 
part  of  the  assisted  program,  and  that  the  person  would 


not  be  "qualified"  for  any  project  lacking  those  ser- 
vices.36 However,  the  case  law  has  made  it  clear  that 
a  determination  of  whether  someone  is  "otherwise 
qualified"  must  be  made  in  the  context  of  whether  a 
reasonable  accommodation  will  permit  the  individual 
to  realize  the  benefits  of  the  housing  program.37 
Arguably,  the  landlord's  duty  to  reasonably  accom- 
modate a  person  with  a  disability  may  include  provid- 
ing certain  kinds  of  services. 
D.  Reasonable  Accomodation 
As  indicated  earlier  in  this  chapter,  the  federal  Fair  Housing 
Amendments  and  Chapter  15  IB  explicitly  require  a  landlord 
to  provide  "reasonable  accommodation."    Section  504's 
regulations  do  not  use  this  term  outside  of  the  employment 
context,  but  in  fact  require  that  certain  accommodations  be 
made  in  order  to  meet  the  particular  needs  of  a  person  with  a 
disability. 

1.  RULES,  POLICIES,  AND  PROCEDURES. 
Both  the  federal  Fair  Housing  Amendments  of  1988  and 
Chapter  15  IB  explicitly  require  a  landlord  to  provide  a 
person  with  a  disability  "reasonable  accommodation  in  all 
rules,  policies,practices,  or  services,  when  such  accommo- 
dation may  be  necessary  to  afford  him  or  her  equal  oppor- 
tunity to  use  and  enjoy  a  dwelling  unit."38  HUD's  Section 
504  regulations  also  discuss  the  necessity  of  a  recipient  of 
federal  funds  modifying  its  housing  policies  and  proce- 
dures to  ensure  that  these  policies  and  practices  do  not 
discriminate  on  the  basis  of  handicap.39  None  of  these 
statutes  or  regulations  provide  any  explanation  as  to  what 
is  intended  in  terms  of  modification  of  policies  and  prac- 
tices.40 

Although  the  HUD  regulations  do  not  define  reasonable 
accommodation,  they  give  several  examples  to  illustrate 
what  is  intended.  The  first  example  is  a  landlord's  "no 
pets"  policy  which  a  tenant  would  be  entitled  to  disregard 
because  of  his  need  for  a  guide  dog.  HUD  concludes  that 
without  a  reasonable  accommodation  to  the  "no  pets"  rule, 
the  blind  person  will  not  have  an  equal  opportunity  to  use 
and  enjoy  the  dwelling.  Under  Section  504,  at  least  two 
courts  have  addressed  the  issue  of  whether  it  is  a  reasonable 
accommodation  to  allow  a  disabled  tenant  with  a  psycho- 
logical dependence  on  a  pet  to  maintain  the  animal  in  the 
apartment  in  violation  of  a  no-pet  rule.  Both  courts 
concluded  that  this  would  be  a  reasonable  accommoda- 
tion.41 

The  HUD  regulations  also  cite  an  example  involving  a 
tenant  with  a  mobility  impairment  who  is  unable  to  walk 
more  than  a  short  distance  and  therefore  requests  a  reserved 
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parking  space  near  her  unit.  HUD  concludes  that  it  would 
be  a  violation  of  the  reasonable  accommodation  require- 
ments for  the  landlord  to  refuse  to  make  the  accommoda- 
tion of  the  reserved  parking  place.42 

2.  PHYSICAL  MODIFICATION  OF  PREMISES 

The  federal  Fair  Housing  Act  does  not  require  a  landlord  to 
make  a  physical  modification  of  the  premises,  but  permits 
the  tenant  to  make  the  modification  at  his  own  expense. 
This  is  generally  true  under  Chapter  15  IB  as  well.  How- 
ever, under  Massachusetts  law,  owners  of  buildings  with 
10  or  more  units  and  owners  of  publicly-assisted  housing 
may  be  required  to  pay  for  certain  reasonable  modifica- 
tions.43 Under  Chapter  15  IB,  the  term  "reasonable  modi- 
fication" includes,  but  is  not  limited  to,  installing  raised 
numbers  or  a  flashing-light  doorbell,  lowering  a  cabinet, 
ramping  a  front  entrance  of  five  or  fewer  steps,  widening 
a  doorway  or  installing  a  grab  bar,  but  may  not  include 
ramping  more  than  five  steps,  or  installing  a  wheelchair 
lift.44 

Section  504  deals  with  physical  modifications  to  build- 
ings in  a  different  manner.  Section  504 '  s  regulations  adopt 
the  concept  of  "program  accessibility,"  which  means  that, 
when  viewed  in  its  entirety,  the  program  receiving  federal 
funds  should  be  "readily  accessible  to  and  usable  by 
individuals  with  handicaps."45  Among  the  possible  meth- 
ods for  complying  with  this  requirement  are  reassignment 
of  services  to  accessible  buildings,  assignment  of  aids  to 
assist  users  of  the  program ,  provision  of  housing  or  related 
services  at  alternative  sites,  alteration  of  existing  faculties 
and  construction  of  new  facilities,  or  any  other  method  that 
results  in  making  program  or  activities  readily  accessible 
to  and  usable  by  individuals  with  handicaps.  However,  a 
recipient  is  not  required  to  make  structural  changes  in 
existing  housing  facilities  where  other  methods  are  effec- 
tive in  achieving  compliance.  In  choosing  among  alterna- 
tive methods,  a  recipient  must  give  priority  to  those  meth- 
ods that  offer  programs  and  activities  to  handicapped 
persons  in  the  most  integrated  setting  appropriate.46 

3.  UNDUE  HARDSHIP 

In  accordance  with  each  of  these  statutes,  a  landlord  is  not 
required  to  provide  an  accommodation  if  it  would  impose 
an  undue  hardship  either  on  the  owner  or  the  other  ten- 
ants.47 Under  Section  504,  if  the  accommodation  would 
result  in  a  fundamental  alteration  in  the  nature  of  the 
program  or  activity,  the  recipient  is  not  required  to  make 
the  accommodation.48  However,  under  state  law,  if  an 
accommodation  would  pose  an  undue  burden,  a  landlord  is 
still  required  to  provide  this  accommodation  if  the  person 


with  the  disability  agrees  to  pay  for  it. 

Whether  an  accommodation  will  pose  an  undue  burden 
depends  on  factors  such  as  the  nature  and  cost  of  the 
accommodation,  the  size  of  the  owner's  housing  business 
and  the  ability  of  the  owner  to  recoup  the  costs.49 

For  example,  in  one  Section  504  case,  a  tenant  with 
chronic  schizophrenia  struck  at  the  walls  of  her  apartment 
with  a  broomstick  and  other  objects  when  she  experienced 
auditory  hallucinations.  While  this  conduct  would  likely 
justify  eviction  of  a  tenant  without  a  disability,  the  court 
noted  that  Section  504  requires  that  the  landlord  make  a 
reasonable  accommodation  if  such  an  accommodation 
would  alleviate  the  destructive  conduct.  The  court,  in  an 
opinion  affirmed  by  the  Massachusetts  Supreme  Judicial 
Court,  concluded  that  an  accommodation  of  additional 
time  to  pursue  therapy  for  the  tenant  may  be  "reasonable" 
and  therefore  required,  especially  since  the  cost  of  repair- 
ing the  premises  was  relatively  modest.50 

E.  Design  and  Construction  of  New  Housing 

The  most  effective  and  cost  efficient  method  for  making 
buildings  accessible  for  persons  with  disabilities  is  the  adop- 
tion of  design  standards  for  new  construction  so  that  new 
housing  can  be  fully  used  and  enjoyed  by  persons  with 
disabilities.  However,  fully  accessible  design  may  involve 
additional  space  and  particular  features,  such  as  grab  bars, 
which  are  not  needed  or  desired  by  non-disabled  persons. 
The  solution  under  Section  504  was  to  require  that  a  small 
percentage  of  units  in  newly  constructed  housing  be  fully 
accessible  to  persons  with  handicaps.51 

The  federal  Fair  Housing  Amendments,  the  HUD  regula- 
tions, and  the  state  statute  introduce  a  relatively  new  concept  of 
adaptable  design  which  can  significantly  expand  the  housing 
market  for  individuals  with  disabilities  without  imposing  any 
hardship  on  developers  or  on  persons  who  are  not  disabled.  The 
federal  law  and  regulations  accomplish  this  by  requiring  that  all 
multiple  family  dwellings  consisting  of  four  or  more  dwelling 
units52  meet  certain  design  standards  so  that  the  dwelling  can 
be  later  adapted  for  use  by  a  person  with  a  physical  disability 
without  the  necessity  of  any  structural  renovations.53  The  state 
law  includes  the  same  requirement  for  all  multiple  family 
dwellings  consisting  of  three  or  more  dwelling  units.54  Under 
both  laws,  all  floors  of  a  multi-family  building  must  comply  if 
there  is  an  elevator,  and  the  ground  floor  of  the  building  must 
comply  if  there  is  no  elevator.55 

Under  both  laws,  there  must  be  an  accessible  route  to  the 
building,  an  accessible  entrance  and  accessible  common  use 
and  public  areas;  all  doors  must  be  designed  to  allow  passage 
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into  and  within  the  premises  by  persons  in  a  wheelchair;  and 
each  individual  dwelling  unit  must  contain  the  following 
features  of  adaptable  design:  (1)  an  accessible  route  into  and 
throughout  the  covered  dwelling  unit,  (2)  light  switches, 
electrical  outlets,  thermostats  and  other  environmental  con- 
trols in  accessible  locations,  (3)  reinforcements  in  bathroom 
walls  to  allow  later  installation  of  grab  bars  around  the  toilet, 
tub,  etc.,  and  (4)  usable  kitchens  and  bathrooms  such  that  an 
individual  in  a  wheelchair  can  maneuver  about  the  space.56 
Under  state  law,  if  there  are  twenty  or  more  units,  at  least  5% 
of  the  units  must  be  accessible  if  construction  was  initiated 
before  March  13,  1991;  5%  must  be  adaptable,  with  large 
kitchens  and  bathrooms,  if  construction  was  initiated  after 
March  13, 199 1.57 

1.  IF  COMPLIANCE  IS  IMPRACTICABLE 
The  federal  Fair  Housing  Act's  regulations  provide  an 
exemption  to  the  requirements  of  adaptable  design  and 
construction  if  it  is  impracticable  to  comply  "because  of  the 
terrain  or  unusual  characteristic  of  the  site."58  The  burden 
of  establishing  impracticability  is  on  the  person  or  persons 
who  designed  or  constructed  the  housing  facility.59  A 
major  problem  is  that  HUD  provides  no  real  process  for 
resolving  ahead  of  time  the  question  of  impracticality  and 
offers  no  real  explanation  of  its  meaning.  However,  any 
person  who  designs  a  building  out  of  compliance  with  the 
new  design  and  construction  standards  does  so  at  the  risk 
of  ultimately  being  challenged  and  perhaps  forced  to 
reconstruct  the  housing  so  as  to  be  in  compliance. 

The  new  state  law  is  stronger  because  it  requires  that  a 
developer  get  a  variance  from  the  Architectural  Access 
Board  to  avoid  compliance.60 

F.  Inquiries  About  Disability 

The  federal  Fair  Housing  Actprohibits  inquiries  as  to  whether 
or  not  an  applicant  for  an  apartment  or  other  dwelling  has  a 
disability  or  as  to  the  nature  or  severity  of  the  disability  61  The 
Act  also  prohibits  landlords  from  asking  whether  any  mem- 
ber of  an  applicant's  family  or  any  friend  or  associate  has  a 
disability. 

HUD's  regulations  under  the  federal  Fair  Housing  Act 
permit  inquiry  into  an  applicant's  ability  to  meet  the  require- 
ments of  tenancy  or  ownership,  provided  the  information  is 
solicited  from  all  applicants.  However,  the  requirements  of 
tenancy,  such  as  the  ability  to  live  independently,  may  not 
have  the  effect  of  excluding  persons  with  disabilities.62 

A  landlord  may  inquire  about  an  applicant's  disability  if 
the  applicant  applies  for  a  priority  given  to  applicants  with  a 
disability  or  a  certain  type  of  disability,  or  if  an  applicant 


applies  to  a  housing  program  with  units  designed  for  occu- 
pancy by  persons  with  particular  disabilities.  Under  these 
circumstances,  a  landlord  may  require  medical  documenta- 
tion of  an  individual's  disability,  but  may  not  require  the 
production  of  any  medical  records.63 

The  Act  also  permits  landlords  to  ask  whether  an  applicant 
is  qualified  for  a  dwelling  available  to  persons  with  a  handi- 
cap or  particular  type  of  handicap.  If  the  information 
provided  by  or  about  any  applicant  at  any  time  during  the 
screening  process  reveals  negative  information  relating  to  the 
applicant's  ability  to  meet  the  obligations  of  tenancy,  that 
applicant  may  be  asked  to  explain  this  information  as  part  of 
a  policy  applicable  to  all  applicants.  The  applicant  may  be 
asked  to  explain  this  information  even  though  by  doing  so, 
she  may  have  to  reveal  information  about  her  disability.64 

According  to  the  federal  regulations,  a  landlord  may  also 
ask  whether  an  applicant  is  a  "current  illegal  abuser  or  addict 
of  a  controlled  substance,"  and  whether  an  applicant  has  been 
convicted  of  illegal  manufacture  or  distribution  of  a  con- 
trolled substance,  provided  that  the  landlord  asks  these  ques- 
tions of  every  applicant.65 

The  state  statute  does  not  explicitly  prohibit  such  inquiries. 
However,  MCAD  has  determined  that  in  the  context  of 
employment  such  inquiries  are  prohibited.  It  is  questionable 
whether  inquiries  concerning  illegal  drug  use  would  be 
permissible  under  state  law. 

G.  Enforcement 

1.  SECTION  504 

The  enforcement  of  Section  504  is  discussed  above  at 
pages  11-12.  Complaints  should  be  filed  with  HUD's 
Office  of  Fair  Housing  andEqual  Opportunity  (see  Appen- 
dix B  for  address). 

2.  THE  FEDERAL  FAIR  HOUSING  ACT 

HUD  is  responsible  for  enforcing  this  statute  as  well. 
Violations  of  the  law  may  also  be  taken  to  court.  The 
discussion  below  will  explain  the  process  of  filing  a  com- 
plaint, the  investigatory  process,  the  appeals  process,  and 
enforcement  in  court. 

a.  Content  and  Filing  of  Complaint 
Each  complaint  must  contain  the  name  and  address  of 
the  aggrieved  person;  the  name  and  address  of  the 
respondent;  a  description  and  the  address  of  the  dwell- 
ing involved,  if  appropriate;  and  a  concise  statement 
of  the  facts,  including  pertinent  dates,  which  consti- 
tute the  alleged  discriminatory  housing  practice.66 
The  aggrieved  person  may  also  provide  information 
concerning  the  complaint  by  telephone  to  HUD.  HUD 
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will  write  up  the  complaint  and  send  it  to  the  aggrieved 
person  to  be  signed  and  affirmed.67  In  any  case,  HUD 
will  advise  the  complainant  if  additional  information 
is  needed  and  will  assist  in  filing  the  complaint.68 

b.  Referral  of  Complaint  to  a  State  or  Local  Agency 
If  the  complaint  alleges  a  discriminatory  housing 
practice  within  a  state  or  locality  which  has  a  fair 
housing  law  or  ordinance  which  has  been  certified  by 
HUD  as  being  substantially  equivalent  to  the  Fan- 
Housing  Act,  HUD  must  refer  the  complaint  to  the 
agency  administering  such  law  or  ordinance  before 
taking  action  with  respect  to  the  complaint69  As  of 
this  writing,  MCAD  is  negotiating  with  HUD  to  have 
the  state  fair  housing  law  certified  as  a  "substantially 
equivalent"  law.  In  the  interim,  MCAD  is  expected  to 
enter  into  a  contract  with  HUD  to  enforce  the  1988 
Amendments  as  an  agent  of  HUD,  pending  certifica- 
tion.70 After  referral,  HUD  may  take  no  further  action 
with  respect  to  the  complaint  except  in  limited  circum- 
stances.71 

c.  Investigation  of  the  Complaint 

In  the  event  that  a  complaint  is  not  referred  to  a  state 
or  local  agency,  HUD  will  proceed  with  its  own 
enforcement  procedures.  The  investigation  must  be 
completed  within  100  days  after  filing  of  the  com- 
plaint unless  it  is  impracticable  to  do  so.72  If  HUD  is 
unable  to  complete  the  investigation  within  100  days, 
the  parties  must  be  notified  of  the  reasons  by  certified 
mail  or  personal  service.73 

The  Secretary  of  HUD  may  issue  subpoenas  and 
order  discovery  in  aid  of  investigations  (and  of  admin- 
istrative hearings)  to  the  same  extent,  and  subject  to 
the  same  limitations,  as  would  apply  to  subpoenas  and 
discovery  in  a  civil  action  in  the  U.S.  District  Court  of 
the  district  in  which  the  investigation  is  taking  place.74 

At  the  end  of  the  investigation,  the  Secretary  must 
prepare  a  final  investigative  report.  Information  which 
is  derived  from  the  investigation  and  the  final  report 
must  be  made  available  to  the  aggrieved  person  and  to 
the  respondent  at  any  time  upon  request.  In  addition, 
upon  completion  of  the  investigation,  the  Secretary 
must  notify  the  parties  that  the  final  report  is  complete 
and  available  for  them  to  request75 

d.  Conciliation 

To  the  extent  feasible,  the  Secretary  must  engage  in 
efforts  to  conciliate  the  matters  raised  in  the  com- 
plaint76 Conciliation  and  investigation  are  intended 
to  be  going  on  at  the  same  time.77  A  conciliation 


agreement  between  the  complainant  and  respondent 
must  be  approved  by  HUD.78 

The  following  types  of  relief  may  be  sought  for 
aggrieved  persons  in  conciliation:  1)  monetary  dam- 
ages; 2)  other  equitable  relief,  including  access  to  the 
dwelling  at  issue,  or  to  a  comparable  dwelling,  or  other 
specific  relief;  and  3)  injunctive  relief.79 

If  HUD  has  reasonable  cause  to  believe  that  the 
respondent  has  breached  a  conciliation  agreement,  it 
must  refer  the  matter  to  the  Justice  Department  with  a 
recommendation  that  a  civil  action  be  filed  under 
section  8 14  of  the  Act  for  enforcement  of  the  agree- 
ment80 

e.  Prompt  Judicial  Action 

At  any  time  after  the  complaint  is  filed,  HUD  may 
conclude  that  prompt  judicial  action  is  necessary  to 
carry  out  the  purposes  of  the  Act  HUD  will  then 
authorize  the  Justice  Department  to  commence  a  civil 
action  for  appropriate  temporary  relief  or  preliminary 
relief,  such  as  a  restraining  order,  pending  final  dispo- 
sition of  the  complaint81 

/.  Charging  the  Respondent 
If  HUD  determines  that  reasonable  cause  exists,  and  a 
conciliation  agreement  has  not  been  executed  by  the 
parties,  it  must  immediately  issue  a  charge  on  behalf 
of  the  aggrieved  person.82  HUD  must  then  serve  on 
the  parties,  by  certified  mail  or  personal  service,  a 
copy  of  the  charge  together  with  information  concern- 
ing how  to  make  an  election  of  judicial  determination 
and  the  effect  of  such  an  election,  which  is  discussed 
in  the  next  section.83 

If  HUD  determines  that  no  reasonable  cause  exists, 
it  must  dismiss  the  complaint  promptly,  make  public 
disclosure  of  the  dismissal,  and  notify  the  parties.  The 
complainant  may  then  seek  judicial  relief,  as  dis- 
cussed below. 

g.  Election  of  Judicial  Determination 
When  a  charge  is  filed,  a  complainant,  a  respondent  or 
an  aggrieved  person  on  whose  behalf  the  complaint 
was  filed  may  elect  to  have  the  claim  tried  in  a  civil 
action  in  federal  district  court  in  lieu  of  an  administra- 
tive hearing.84  The  choice  must  be  made  within  20 
days  after  receipt  of  service  of  the  charge.85 

If  an  election  to  pursue  judicial  remedies  is  made  by 
any  party,  HUD  must  immediately  notify  and  autho- 
rize the  Justice  Department  to  commence  a  civil  action 
on  behalf  of  the  aggrieved  person  in  an  appropriate 
U.S.  District  Court.86  The  Justice  Department  must 
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commence  such  civil  action  within  30  days  after  the 
election  is  made.87 

If  the  court  finds  that  a  discriminatory  housing 
practice  has  occurred  or  is  about  to  occur,  the  court 
may  grant  any  relief  which  a  court  could  grant  in  acivil 
action  brought  by  a  private  person.88  Any  prevailing 
party  other  than  the  U.S.  may  be  awarded  attorney's 
fees. 

h.  Administrative  Law  Judge  Hearing 
If  an  election  to  remove  the  case  to  federal  district 
court  is  not  made,  HUD  must  provide  the  opportunity 
for  a  hearing  before  an  Administrative  Law  Judge 
(ALT).  At  the  hearing  each  party  may  appear  in 
person,  be  represented  by  counsel,  present  evidence, 
cross  examine  witnesses  and  obtain  issuance  of  sub- 
poenas.89 The  hearing  must  be  commenced  within 
120  days  after  the  charge  is  issued  unless  it  is  imprac- 
ticable to  do  so.90  The  ALJ  must  make  an  initial 
decision  within  60  days  after  the  end  of  the  hearing, 
unless  impracticable.91 
i.  Relief 

If  the  ALT  finds  against  the  respondent,  he  may  order 
appropriate  relief,  including  money  damages  for  hu- 
miliation and  embarrassment  suffered  by  the  aggrieved 
person,  and  injunctive  or  other  relief.92 
j.  Review 

HUD  may  review  the  ALJ  order.  This  review  must  be 
completed  within  30  days  after  the  decision  is  issued. 
If  the  review  is  not  completed,  the  initial  decision 
becomes  a  final  decision.93 

Any  person  adversely  affected  by  a  final  decision  of 
HUD  may  file  a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  circuit  in  which  the  discriminatory 
housing  practice  is  alleged  to  have  occurred,  within  30 
days  after  the  order  is  entered.94  If  no  petition  for 
review  is  filed  within  45  days  after  the  order  is  entered, 
the  findings  of  fact  and  final  decision  will  be  conclu- 
sive in  connection  with  any  petition  for  enforce- 
ment95 

k.  Enforcement 

HUD  may  petition  the  U.S.  Court  of  Appeals  for  the 
enforcement  of  a  final  decision  and  for  any  appropri- 
ate relief  or  restraining  order.96  If,  before  the  expira- 
tion of  60  days  from  the  date  of  the  final  decision,  no 
petition  for  review  has  been  filed,  and  the  Secretary 
has  not  sought  enforcement  of  the  final  decision,  any 
person  entitled  to  relief  under  the  final  decision  may 
petition  the  U.S.  Court  of  Appeals  for  the  circuit  in 


which  the  discriminatory  practice  is  alleged  to  have 
occurred  for  a  decree  enforcing  the  decision.97 

/.  Enforcement  by  Private  Persons 
An  aggrieved  person  has  the  option  of  bringing  a 
private  civil  action  in  court  to  obtain  relief  either  from 
a  discriminatory  practice  or  from  the  breach  of  a 
conciliation  agreement,  instead  of  initiating  an  admin- 
istrative complaint  with  HUD.98  Furthermore,  the 
aggrieved  person  may  bring  such  civil  action  even 
though  a  complaint  has  been  filed  with  HUD  concern- 
ing the  same  discriminatory  practice.99  There  are  two 
exceptions  to  this  rule.  First,  an  aggrieved  person  who 
has  entered  into  a  conciliation  agreement  may  not 
bring  a  civil  action  based  upon  the  same  claim  except 
to  enforce  the  agreement.100  Secondly,  an  aggrieved 
person  may  not  commence  a  civil  action  if  an  ALJ  has 
commenced  a  hearing  with  respect  to  the  same 
charge.101  In  all  other  cases  the  aggrieved  person  is 
not  required  to  exhaust  administrative  remedies  be- 
fore filing  a  civil  action.102 

If  the  court  finds  that  a  discriminatory  housing 
practice  has  occurred  or  is  about  to  occur,  the  court 
may  award  the  plaintiff  actual  and  punitive  damages, 
and  any  other  appropriate  relief,  including  a  tempo- 
rary or  permanent  injunction  or  any  other  order,  in- 
cluding an  order  enjoining  a  discriminatory  practice  or 
requiring  affirmative  action.103  The  court  may  also 
allow  any  prevailing  party,  other  than  the  U.S. ,  reason- 
able attorney's  fees  and  costs.104 
m.  Statute  of  Limitations 

A  complainant  has  one  year  after  the  alleged  discrimi- 
nation, or  one  year  after  termination  of  a  continuing 
practice  of  discrimination,  to  file  an  administrative 
complaint  with  HUD,105  and  two  years  to  file  a  private 
action  in  court.  The  Act  does  not  contain  a  require- 
ment that  a  party  first  exhaust  administrative  remedies 
before  filing  in  court. 
n.  Choice  of  Forum 

Once  a  complaint  is  filed  with  HUD,  the  parties  are 
faced  with  the  choice  of  whether  to  proceed  with  an 
administrative  hearing  or  to  remove  the  case  to  federal 
district  court.  Both  forums  present  certain  similari- 
ties. The  government  advocates  for  the  aggrieved 
person — HUD  at  an  administrative  hearing  and  the 
Justice  Department  in  district  court.  In  both  forums, 
the  Federal  Rules  of  Evidence  apply,  the  aggrieved 
person  may  intervene  as  a  party,  discovery  is  autho- 
rized, and  attorney's  fees  are  available  without  regard 
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to  ability  to  pay.  frustrate  the  opportunity  for  people  with  disabilities  to  live  in 

Several  differences  between  the  two  forums,  how-  the  community.  Such  laws  often  control  or  discourage  the 

ever,  may  create  a  preference  for  one  over  the  other  by  development  and  operation  of  community  residential  pro- 

either  of  the  parties.  The  Fair  Housing  Act  mandates  grams  such  as  group  homes. 

that  in  administrative  proceedings  both  discovery  and  For  people  with  disabilities  who  have  the  opportunity  to 
the  hearing  be  conducted  expeditiously.  Court  ac-  live  in  community  residences,  the  Massachusetts  zoning  law 
tions,  governed  by  the  Federal  Rules  of  Civil  Proce-  offers  some  significant  protection.106  Part  of  the  statute 
dure,  are  more  formal  and  time  consuming.  Juries  are  exempts  educational  uses  of  land  from  most  zoning  require- 
not  available  in  administrative  proceedings,  as  they  ments.  In  effect,  this  section  declares  that  educational  and 
may  be  in  court  actions  where  monetary  relief  is  religious  uses  are  important  enough  to  remove  from  local 
involve.  communitiesmostoftheirabilitytoregulatethem.  Inaseries 

Moreover,  the  type  of  relief  available  differs  in  the  of  opinions,  the  Massachusetts  Supreme  Judicial  Court  and 
two  proceedings.  Administrative  proceedings  do  not  Appeals  Court  have  consistently  held  that  group  homes  and 
allow  recovery  of  punitive  damages.  In  a  civil  action,  other  similar  community  residential  programs  are  "educa- 
punitive  damages  are  available,  at  the  court's  discre-  tional"  in  nature,  fall  within  the  meaning  of  the  statute,  and 
tion,  with  no  statutory  ceiling.  However,  an  ALJ  may  are  exempt  from  the  usual  zoning  restrictions.107 
assess  a  civil  penalty,  whereas,  except  in  a  "pattern  or  Nevertheless,  the  protection  is  only  statutory  and,  there- 
practice"  case,  a  trial  judge  may  not  assess  civil  fore,  may  be  revoked  or  amended  by  the  legislature.  No 
penalties.  legislative  session  passes  without  the  consideration  of  sev- 

The  review  process  will  also  differ  according  to  the  eral  bills  to  amend  or  revoke  the  educational  use  exemption, 

choice  of  forum.  In  the  appeals  court,  the  standard  of  Although  the  federal  Fair  Housing  Act  does  not  contain 

review  is  whether  the  decision  is  supported  by  sub-  any  specific  language  focusing  on  exclusionary  zoning  prac- 

stantial  evidence.  A  district  court  decision  is  subject  tices,  the  legislative  history  of  the  1988  Amendments  makes 

to  the  usual  appeal  to  the  U.S.  Court  of  Appeals.  The  it  clear  that  Congress  intended  the  Act  to  make  illegal  any 

district  court's  decision  may  be  overturned  only  if  the  zoning  practices  that  result  in  or  would  have  the  effect  of 

facts  as  found  are  clearly  erroneous  or  there  is  error  of  excluding  people  with  disabilities. !  °8  Therefore,  under  the 

law  or  abuse  of  discretion.  1988  Amendments,  local  governments  may  not  require  a 

It  should  be  noted  that  the  option  to  have  the  case  special  or  conditional  use  permit  of  a  community  residence  if 

decided  by  an  ALJ  may  be  illusory  since  any  respon-  the  locality  does  not  require  the  same  of  other  dwellings  of 

dent  may  elect  to  have  the  case  removed  to  federal  similar  size,  such  as  those  occupied  by  families. 

district  court.  t  HEALTH  AND  SAFETY  CODES 

Private  litigation  has  all  the  advantages  and  disad-  The  legislative  history  of  me  federaI  Fair  Housing  Act 

vantages  noted  above.  Of  course,  in  a  private  suit  the  indicates  ^  Congress  ^  intended  to  Umit  the  abUity  of 

plaintiff  must  vindicate  his  own  rights  rather  than  rely  local  communities  md  states  t0  discriminate  in  the  en- 

on  HUD  to  do  so.  forcement  of  health  and  safety  codes."* 

3 .  CHAPTER  1 5 1 B  2  RESTRICTIVE  COVENANTS 

The  enforcement  proceedings,  statute  of  limitations,  and  Massachusetts  law  specifically  prohibits  restrictive  cov- 

complaint  procedure  are  the  same  as  in  employment  dis-  enants  against  community  residences."0  Such  covenants 

crimination  cases,  discussed  above  at  pages  40-42.  wouW  ^  ^  megal  ^  ^  fedend  Fair  Housing  Act 

4.  ARCHITECTURAL  ACCESS  BOARD  since  they  would  "discourage  or  obstruct  choices  in  a 
A  landlord  may  be  in  violation  of  the  Architectural  Access  community,  neighborhood  or  development."1  ]  l  HUD's 
Law  in  cases  involving  new  construction  or  renovations.  regulations  specifically  identify  such  covenants  as  a  dis- 
The  enforcement  proceedings,  statute  of  limitations,  and  criminatory  housing  practice.1 12 

complaint  procedure  for  this  law  is  discussed  at  page  17.  3.  ALLOWING  NEIGHBORS  OR  NEIGHBORHOOD 

GROUPS  TO  DECIDE  WHERE  PEOPLE  WITH  DIS- 

H.  Zoning  and  Other  Land  Use  Laws  ABILITIES  MAY  LIVE 

Restrictive  zoning  ordinances  and  other  burdensome  land  use  One  of  the  most  unfortunate  aspects  of  siting  group  homes 

laws  are  commonly  used  by  states,  cities  and  towns  to  is  organized  community  opposition.  Despite  the  claims  of 

■ 
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some  neighbors  and  government  officials,  neighbors  do 
not  have  a  right  to  know  who  is  moving  in  nearby  or  any. 
right  to  control  who  lives  where.  This  has  been  an  issue  of 
significant  concern  in  Massachusetts,  and  in  recent  years 
several  state  agencies  have  promulgated  and  later  with- 
drawn policies  which  have  required  various  types  of  notice 
to  abutters  and  to  other  neighbors  of  group  homes. 

The  1988  Amendments  render  such  policies  illegal. 
Expressions  of  discomfort,  concern,  or  even  fear  by  neigh- 
bors are  irrelevant  to  the  right  of  people  with  disabilities  to 
choose  where  they  live.113  The  HUD  regulations  also 
clearly  prohibit  interference,  coercion  or  intimidation  with 
respect  to  the1  exercise  or  enjoyment  of  a  right  under  the 
Act.114 

Although  the  Act  does  permit  exclusion  of  persons 
whose  tenancy  would  create  a  "direct  threat"  to  the  health 
or  safety  of  other  individuals,  this  provision  may  not  be 
used  as  a  justification  for  local  authorities  to  hold  hearings 
orrequire  documentation  of  the  behavior  of  the  people  with 
disabilities  who  may  occupy  a  dwelling  unless  the  same 
procedure  is  used  for  all  other  potential  residents  of  the 
community.115 

4.  RESTRICTIONS  ON  THE  NUMBER  OF  OCCU- 
PANTS OR  THEIR  RELATIONSHIP 
State  law  specifies  that  the  imposition  of  restrictions  on  the 
living  arrangements  of  non-related  persons  with  disabili- 
ties are  illegal  if  such  restrictions  are  not  imposed  on 
groups  of  similar  size  of  unrelated  persons  without  dis- 
abilities.116 However,  some  municipalities  have  rules 
prohibiting  unrelated  people  or  more  than  a  certain  number 
of  unrelated  people  from  living  in  a  household.  Such  rules 
appear  neutral,  but  may  have  a  disparate  effect  on  people 
with  disabilities.  The  state  law  does  not  explicitly  prohibit 
such  neutral  restrictions.  However,  it  may  be  argued  that 
the  state  law  should  be  interpreted  to  prohibit  restrictions 
which  have  the  effect  of  limiting  the  opportunity  of  persons 
with  disabilities,  thus  making  such  restrictions  unlaw- 
ful.117 

Such  restrictions  would  probably  be  illegal  under  the 
federal  Fair  Housing  Act  If  an  otherwise  neutral  restric- 
tion has  the  effect  of  limiting  the  opportunity  for  people 
with  disabilities  to  obtain  housing,  it  will  be  found  unlaw- 
ful under  the  Act 


NOTES 

1.  Chapter  722,  Mass.  Acts  of  1989  (1/13/90),  amending 

several  chapters  of  the  Mass.  General  Laws,  including 
especially  Chapter  1 5 1 B . 

2.  The  Federal  Department  of  Housing  and  Urban  Develop- 

ment (HUD)  is  responsible  for  implementing  the  federal 
Fair  Housing  Act,  and  has  promulgated  regulations 
which  appear  at  24  CFR  Part  14.  HUD's  Section  504 
regulations  appear  at  24  CFR  Part  8.  As  of  this  writing 
there  are  no  regulations  under  the  housing  sections  of 
M.G.L.  Chapter  15 IB. 

3.  The  specific  provisions  of  E.0. 246  which  relate  to  persons 

with  disabilities  in  housing  accommodations  are  found 
in  Article  XI. 

4.  For  example,  a  Boston  ordinance,  establishing  a  Boston 

Fair  Housing  Commission,  protects  persons  from  hous- 
ing discrimination  on  the  basis  of  handicap.  City  of 
Boston  Code,  Ordinances,  Chapter  X,  Sections  10-3.2 
and  10-3.3. 

5.  24  CFR  8.4(b)(1)(h). 

6.  24CFR8.4(b)(l)(iii). 

7.  24  CFR  8.4(b)(l)(iv). 

8.  24  CFR  8.4(b)(2). 

9.  24  CFR  8.4(d). 

10.  M.G.L.  C.151B,  §4(6);  42  U.S.C.  §3604(f)(l);  24  CFR 
100.202(a). 

In  addition  to  these  protections  which  apply  only  to 
handicap  discrimination,  the  federal  Fair  Housing 
Amendments  and  HUD  regulations  have  amended  the 
general  housing  discrimination  sections  of  the  Fair  Hous- 
ing Act  to  include  within  their  protections  persons  with 
disabilities.  Therefore,  there  are  additional  sections  that 
govern  discrimination  on  the  basis  of  race,  religion,  sex, 
etc.  in  regard  to  selling  or  renting  a  dwelling,  which  now 
apply  to  persons  with  disabilities.  24  CFR  100.50(b)(1) 
and  100.60.  As  a  result,  printing  or  publishing  any 
notice,  statement  or  advertisement  that  indicates  any 
preference,  limitation.or  discrimination  because  of  handi- 
cap is  prohibited  (24  CFR  100.50(b)(4)  and  100.75); 
blockbusting  practices  focused  on  persons  with  disabili- 
ties are  prohibited  (24  CFR  100.50(b)(6)  and  100.85); 
discrimination  is  prohibited  in  membership  or  participa- 
tion in  any  multiple  listing  service,  real  estate  brokers' 
association,  or  other  service,  organization,  or  facility 
relating  to  the  business  of  selling  or  renting  a  dwelling  or 
in  the  terms  or  memberships  or  conditions  or  participa- 
tion because  of  a  person's  handicap  (24  CFR  100.50(b)(7) 
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and  100.90);  and  persons  with  disabilities  are  included 
within  the  protections  against  discrimination  in  residen- 
tial real  estate  transactions  (24  CFR  subpart  C,  100.1 10 
through  100. 135).  In  addition,  it  is  unlawful  to  "coerce, 
intimidate,  threaten,  or  interfere  with  any  person"  with 
regard  to  the  exercise  of  any  of  these  rights  or  the 
enjoyment  of  a  dwelling  (24  CFR  100.400). 

11.  42  U.S.C.  §3604(0(2);  24  CFR  100.202(b);  M.G.L. 
C.151B,§4(6). 

12.  42  U.S.C.  §3604(f);  24  CFR  100.202. 

13.  See,  for  example,  Alexander  v.  Choate,  469  U.S.  287, 
292-299  (1985),  where  the  U.S.  Supreme  Court  con- 
cluded that  the  exclusion  of  a  person  because  of  lack  of 
access  could  be  considered  a  violation  of  section  504 
even  though  there  was  no  intent  to  exclude  a  person  with 
a  handicap.  HUD  adopted  the  effect  test  for  its  §504 
regulations,  relying  on  this  case.  53  Fed.  Reg.  20220 
(June  2, 1988). 

See,M.G.L.c.  15 IB,  §4(6). 

14.  See,  e.g.,  Trafficante  v.  Metropolitan  Life  Insurance 
Company,  409  U.S.  205,  21 1-212  (1972). 

15.  See  Huntington  Branch,  NAACP  v.  Town  of  Huntington, 
844  F.2d  926  (2d  Cir.),  review  declined  in  part  and 
judgment  off  d,  109  S.Ct.  276  (1988);  Metropolitan 
Housing  Development  Corporation  v.  Village  of  Arling- 
ton Heights,  558  F.2d  1283  (7th  Cir.  1977),  cert,  denied, 
434  U.S.  1025  (1978);  U.S.  v.  City  of  Black  Jack,  508 
F.2d  1179  (8th  Cir.  1974),  cert,  denied,  422  U.S.  1042 
(1975);  Resident  Advisory  Bd.  v.  Rizzo,  564  F.2d  126, 
148  (3rd  Cir.1977),  cert,  denied,  435  U.S.  908  (1978); 
Betsy  v.  Turtle  CreekAssocs.,  736  F.2d  983 ,  986  (4th  Cir. 
1984);  U.S.  v.PeltzerRea!tyCo.,Inc.,mF2d43S,443 
(5th  Cir.  1973),  cert,  denied,  416  U.S.  936  (1974); 
Arthur  v.  City  of  Toledo,  782  F.2d  565,  574  (6th  Cir. 
1986);  Halet  v.  Wend  Investment  Co..  672  F.2d  1305, 
1311  (9th  Cir.  1982).  In  addition,  the  Eleventh  Circuit 
has  held  itself  bound  by  the  prior  holdings  of  the  Fifth 
Circuit,  which  reject  the  intent  standard  in  the  Pelzer 
Realty  case.  Bonner  v.  City  ofPrichard,  661  F.2d  1206, 
1209  (11th  Cir.  1981)(en  banc). 

16.  See  RRpt.  100-71 1  on  RR.  1 158, 100th  Cong.  2d  Sess. 
23  (1988)  (prohibiting  of  special  restrictive  covenants 
"which  have  the  effect  of  excluding"  persons  with  dis- 
abilities). 

17.  54  Fed.  Reg.  3235  (1st  Column)(  1/23/89) 

18.  42  U.S.C.  §3602(b);  24  CFR  100.20;  Sections  15, 17, 18, 

19  of  Chapter  722  of  the  Mass.  Acts  of  1989,  the  Housing 
Bill  of  Rights  for  People  with  Disabilities,  amending 
subsections  6,7,8  of  section  4  of  M.G.L.  chapter  15  IB. 


19.  This  is  true  with  the  exception  of  discriminatory  adver- 
tising practices.  42  U.S.C.  §3603(b)(2);  24  CFR 
100.10(c)(2). 

20.  M.G.L.C.  15 IB,  §1(11). 

21.  42  U.S.C.  §3603(b)(l);  24  CFR  100.10(c)(1). 

Other  exemptions  apply  to  religious  organizations  and 
private  clubs  not  open  to  the  public  which  may  limit 
rental  or  occupancy  to  persons  of  the  particular  religion 
or  to  members  of  the  club.  Also,  the  regulations  do  not 
limit  the  applicability  of  "reasonable"  local,  state,  or 
federal  restrictions  regarding  maximum  number  of  oc- 
cupants in  a  dwelling,  nor  do  they  prohibit  conduct 
against  a  person  convicted  of  the  manufacture  or  distri- 
bution of  a  controlled  substance.  24  CFR  100.10(a). 

22.  Cason  v. Rochester  Housing  Authority,  748F.Supp.  1002 

(W.D.N.Y.  1990). 

23.  42  U.S.C.  §3602. 

24.  42  U.S.C.  §3602(h). 

25.  24  CFR  8.3  (definition  of  "individual  with  handicaps"). 

26.  ADA,  §512(C)(1). 

27.  42  U.S.C.  §3604(0(9);  24  CFR  100.202(d). 

28.  53  Fed.  Reg.  45001  (Column  3)(  11/7/88). 

29.  H.Rpt.  100-71 1  on  HJR.  1 158, 100th  Cong.  2d  Sess.,  29- 
30.(1988). 

30.  Id. 

31.  Comparable  language  (regarding  threats  to  individuals 
and  property)  was  at  one  time  included  in  the  bill. 
However,  the  language  was  removed  on  the  House  floor 
by  amendments  made  a  few  days  prior  to  final  enact- 
ment Compare  Section  18,  lines  82-86  of  House  Bill 
No.  6477  with  Section  18  of  House  Bill  No.  6569.  This 
latter  bill's  language  was  in  the  bill  numbered  S.  1911 
which  was  signed  by  the  Governor. 

32.  134  Cong.  Rec,  S.1064,  Daily  Ed.  August  1,  1988 
(Statement  of  Senator  Harkin). 

33.  See  note  31,  above. 

34.  24  CFR  8.3. 

35.  The  issue  of  whether  a  mentally  ill  person  is  "qualified" 
has  risen  in  §504  cases  where  there  is  an  allegation  of 
dangerousness  as  a  result  of  mental  illness.  In  the 
context  of  admission  to  a  medical  school,  the  Second 
Circuit  Court  of  Appeals  stated  that  the  crucial  question 
to  be  resolved  in  determining  whether  the  plaintiff  was 
qualified  was  whether  her  mental  disturbance  would 
recur.  In  the  court's  view,  "she  would  not  be  qualified 
for  readmission  if  there  is  a  significant  risk  of  such 
recurrence."  Doe  v.  New  York  University,  666  F.2d  761, 
777  (2d  Cir.  1981).  Other  decisions  have  addressed  this 
and  similar  concerns  regarding  the  qualifications  of 
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mentally  ill  persons  in  the  context  of  housing.  See,  e.g., 
Citywide  Associates  v.  Penfield,  409  Mass.  140  (1991);. 
Appeal  of  KM.  (Mass.  Executive  Office  of  Communities 
and  Development,  9/7/89);  Peabody  Properties  v.  Jeffries 
No.  88-SP-7613-S  (Mass.  Housing  CL  1/6/89).  But  see 
Onofrio  v.  Mass.  Dept  of  Mental  Health,  408  Mass.  605 
(1990). 

Perhaps  one  of  the  more  useful  discussions  appears  in  the 
U.S.  Supreme  Court's  employment  discrimination  deci- 
sion in  School  Board  of  Nassau  County  v.  Arline,  480 
U.S.  273, 107  S.Ct.  1123, 94  L£d.2d  307  (1987),  which 
involved  a  person  with  an  infectious  disease.  The  Court 
cautioned  against^'prejudice,  stereotypes,  or  unfounded 
fear"  but  indicated  that  appropriate  weight  may  be  given 
to  legitimate  concerns  about  exposing  others  to  "signifi- 
cant health  and  safety  risks."  107  S.Ct  at  1130-1131. 

36.  24  CFR  8.3 

37.  The  §504  regulations  address  this  issue  only  in  the  area 
of  employment,  24  CFR  8.1  and  8.3.  However,  see 
Majors  v.  Housing  Authority  of  County  of  DeKalb, 
Georgia,  652  F.2d  454, 457  (5th  Cir.  1981). 

38.  24  CFR  100.204;  M.G.L.  C.151B  §4(6). 

39.  24  CFR  8.6(a)(2)and  (b). 

40.  In  one  case,  the  tenant  had  a  physical  disability  which 
made  it  impossible  for  her  to  clean  up  her  apartment  to 
remedy  certain  fire  code  violations.  The  court  con- 
cluded that  the  landlord's  duty  of  reasonable  accommo- 
dation included  assisting  the  tenant  with  the  cleanup. 
Schuett  Investment  Co.  v.  Anderson,  386  N.W.2d  249 
(Minn.  App.  1986). 

In  another  case  involving  a  tenant  with  a  mental  disabil- 
ity whose  condition  resulted  in  a  severe  sanitary  problem 
which  violated  the  lease  agreement,  the  judge  stated  that 
the  landlord  was  "required  to  make  an  accommodation 
to  permit  the  tenant  to  continue  to  reside  in  the  unit"  The 
judge  did  not  suggest  what  accommodation  would  be 
reasonable  under  these  circumstances.  Federal  Street 
Associates  v.  Bourbeau,  Hampden  Dist  Ct.,  No.  90-SP- 
01588. 

41.  Majors  v.  Housing  Authority  of  the  County  of  Dekalb 
Georgia,  652  F.2d  454  (5th  Cir.  198 1);  Whittier  Terrace 
Assoc,  v.  Elizabeth  Hampshire,  26  Mass.  App.  Ct.  1020 
(1989). 

42.  24  CFR  100.204(b). 

43.  M.G.L.c.l51B§4(7A)(l).  This  statute  and  the  federal 
Fair  Housing  Act  provide  that,  in  the  case  of  a  rental,  if 
a  modification  will  materially  alter  the  marketability  of 
the  housing,  a  landlord  may  condition  permission  for  a 
modification  on  the  tenant  agreeing  to  restore  or  pay  for 


the  cost  of  restoring  the  interior  of  the  premises  to  the 
condition  that  existed  prior  to  the  modification,  reason- 
able wear  and  tear  excepted.  The  federal  law  also 
specifies  that  a  landlord  may  not  increase  the  customary 
security  deposit  but  may  under  certain  circumstances 
require  that  an  escrow  account  be  established  by  the 
tenant  (24  CFR  100.203(a)).  Under  the  federal  law,  a 
landlord  may  condition  permission  for  modification  on 
the  tenant  providing  a  "reasonable  description"  of  the 
proposed  modification  as  well  as  "reasonable  assur- 
ances" that  the  work  will  be  done  in  a  workmanlike 
manner  and  that  any  required  building  permits  will  be 
obtained  (24  CFR  100.203(b)). 
44.M.G.L.c.l51B§4(7A)(3). 

45.  24  CFR  8.24(a). 

46.  24  CFR  8.24. 

The  regulations  require  the  recipient  to  comply  with  the 
obligations  of  program  accessibility  within  60  days  of 
the  effective  date  of  the  regulations,  which  was  July  11, 
1988,  but  in  the  event  structural  changes  are  necessary, 
the  recipient  was  given  until  July  11, 1991. 

47.  24  CFR  8.25(3)(c). 

48.  24  CFR  8.24(a)(2). 

49.  24  CFR  8.23. 

50.  Citywide  Associates  v.  Penfield,  No.  89-SP-9147-S, 
Hampden  Division  of  the  Housing  Court  Department  (4/ 
21/89),  affd,  409  Mass.  140  (1991). 

In  another  case,  a  federally  subsidized  landlord  sought  to 
evict  a  tenant  who  was  deaf  because  she  allegedly 
harassed  security  guards  and  engaged  in  other  inappro- 
priate behavior.  The  tenant  claimed  that  her  disability 
made  it  difficult  for  her  to  communicate  with  others  and 
that  she  therefore  used  gestures,  facial  expressions,  and 
noises  that  might  be  interpreted  by  others  as  aggressive 
or  offensive.  The  judge  ordered  the  parties  to  agree  to 
certain  reasonable  accommodations  to  the  tenant's  dis- 
ability. The  subsequent  Order  entered  by  the  court 
provided  that  (1)  the  landlord  would  maintain  visual 
indicators  in  the  tenant's  apartment  connected  with  the 
building  intercom  and  fire  alarm  systems;  (2)  the  land- 
lord would  provide  an  interpreter  for  formal  landlord- 
tenant  communications;  and  (3)  the  landlord  would 
provide  training  for  the  security  guards  and  staff  "to 
increase  their  understanding  of  and  sensitivity  to  the 
needs  of  deaf  persons."  Peabody  Properties,  Inc.  v. 
Jeffries,  No.  88-SP-7613-S,  Hampden  Division  of  the 
Massachusetts  Housing  Court  (1/6/89). 

51.  Section  504's  regulations  require  that  a  minimum  of  5% 
of  the  total  dwelling  units  or  at  least  one  unit  in  a  multi- 
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family  housing  project,  whichever  is  greater,  be  made 
accessible  for  persons  with  mobility  impairments.  An 
additional  2%  of  the  units  (but  not  less  than  1  unit)  must 
be  accessible  for  persons  with  hearing  or  vision  impair- 
ments. The  regulations  also  provide  that  HUD  may 
prescribe  a  higher  percentage  or  number  for  any  area 
upon  request  by  any  affected  recipient  or  any  state  or 
local  government  or  agency  if  it  can  be  demonstrated  that 
a  higher  percentage  or  number  of  accessible  units  is 
needed,  based  on  census  data  or  other  available  current 
data.  In  the  event  of  substantial  alteration  of  an  existing 
project  (including  a  public  housing  project)  that  has  15 
or  more  units  where  the  cost  of  alterations  is  75  %  or  more 
of  the  replacement  cost  of  the  completed  facility,  then 
the  same  accessibility  requirements  as  for  new  construc- 
tion will  apply. 

The  HUD  regulations  provide  that,  to  the  maximum 
extent  feasible  and  subject  to  reasonable  health  and 
safety  requirements,  the  accessible  units  must  be  distrib- 
uted throughout  projects  and  sites  and  be  available  in  a 
sufficient  range  of  sizes  and  amenities  so  that  a  qualified 
individual  with  a  handicap  has  a  choice  of  living  arrange- 
ment which,  as  a  whole,  is  comparable  to  that  of  other 
persons  elegible  for  housing  assistance  under  the  same 
program.  24  CFR  8.22-8.26. 

52.  HUD  has  stated  that  it  believes  that  townhouses  consist- 
ing of  more  than  one  story  are  covered  only  if  they  have 
elevators  and  if  there  are  four  or  more  such  townhouses. 
54  Fed.  Reg.  3244  (l/23/89)(2d  column). 

53.  The  design  standards  apply  if  the  building  is  first  occu- 

pied after  March  13, 1991  or  if  the  last  building  permit 
or  renewal  thereof  is  issued  by  a  state,  county  or  local 
government  after  January  13, 1991. 24  CFR  100.205(a); 
42  U.S.C.  §3604(f)(3)(c). 

54.  M.G.L.  c.  15 IB,  §4(6).  This  is  applicable  only  if  the 
dwelling  is  constructed  for  first  occupancy  after  March 
13th,  1991. 

55.  42  U.S.C.  §3604(f);  24  CFR  100.201;  M.GJL  c.  151B, 
§4  (6). 

56.  42  U.S.C.  §3604(f)(3)(c);  24  CFR  100.205(c);M.Gi.  c. 

151B,§4(6). 

57.  M.G.L.  c.  15  IB,  §4(6)  and  M.G.L.  c.  22,  §13A. 

This  section  also  allows  the  Architectural  Access  Board 
to  decrease  or  increase  the  percentage  up  to  10%  if  it 
determines  there  is  a  greater  or  lesser  need  for  adaptable 
housing.  However,  the  5%  figure  can  only  be  lowered  if 
the  units  cannot  be  readily  leased  to  nor.-disabled,  as 
well  as  disabled,  persons. 
The  Massachusetts  Rehabilitation  Commission  is  re- 


quired to  develop  a  central  Registry  of  accessible  and 
adaptable  apartment  housing.  A  landlord  must  give  at 
least  15  days  advance  notice  to  the  Registry  of  the 
availability  of  an  accessible  unit  M.G.L.  c.  15  IB,  §4(7  A). 

58.  24  CFR  100.205(a). 

59.  Id. 

60.  M.G.L.  c.  22,  §13 A.  The  Access  Board  can  develop 
regulatory  design  standards  which  go  beyond  the  federal 
law. 

61.  Congressional  history  indicates  that  the  approach  taken 
under  the  1988  Amendments  was  intended  to  reflect  the 
Section  504  regulations  dealing  with  pre-employment 
inquiries.  House  Report  at  30. 

62.  See  discussion  of  Cason  v.  Rochester  Housing  Authority , 
748F.Supp.  1002(W.D.N.Y.  1990),  in  memo  from  G.H. 
Mansfield,  HUD  Asst.  Secy,  for  Fair  Housing  and  Equal 
Opportunity,  to  HUD  Regional  Administrators  and  Di- 
rectors (12/31/90). 

63.  Mansfield  memo,  supra. 

64.  Mansfield  memo,  supra. 

65.  24  CFR  100.202(c). 

HUD  has  stated  that  a  housing  provider  may  not  ask  the 
applicant  to  waive  his  right  to  confidentiality  concerning 
his  medical  condition  or  history.  HJRpt.  1100-711  on 
H.R.  1 158, 100th  Cong.  2d  Sess.  30;  53  Fed.  Reg.  45001 
(2nd  column)  (11/7/88). 

66.  24  CFR  103.30(c). 

67.  24  CFR  103.25(a)(2). 

Complaints  may  also  be  filed  by  the  Secretary  of  HUD 
on  his  own  initiative.  24  CFR  103.15. 

68.  24  CFR  103.10(a). 

69.  42  U.S.C.  §3610(0(1);  24  CFR  103.100(a). 

HUD  must  notify  the  aggrieved  person  and  respondent 
of  the  referral  by  certified  mail.  The  notice  must  include 
advice  concerning  the  recipients'  rights  to  commence  a 
civil  action,  as  well  as  all  other  procedural  rights  and 
time  limits.  24  CFR  103.100(b). 

70.  The  Boston  Fair  Housing  Commission  and  Cambridge 
Human  Rights  Commission  may  also  enter  into  such 
contracts  with  HUD. 

71.  42 U.S.C. §3610(0(2); 24 CFR  103.1 105(a)and  103.1 10. 

72.  42  U.S.C.  §3610(g)(l);  24  CFR  103200  and  103.225. 

73.  Id. 

74.  42  U.S.C.  §361 1(a);  24  CFR  103215. 

75.  24  CFR  103.230(c). 

76.  42  U.S.C.  §3610(b);  24  CFR  103.300. 

77.  HUD  may  terminate  conciliation  efforts  if  the  respondent 
fails  to  confer  with  HUD,  either  party  fails  to  make  a 
good  faith  effort  to  resolve  any  dispute,  or  HUD  finds 
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that  voluntary  agreement  is  not  likely  to  result  24  CFR 
103.325(a).  HUD  must  terminate  conciliation  if  the 
aggrieved  person  has  commenced  a  civil  action  and  the 
trial  in  the  action  has  commenced,  unless  the  court 
specifically  requests  HUD's  assistance.  24  CFR 
103.325(b). 

78.  42U.S.C.  §3610(b)(2);  24  CFR  103.310(b)(1). 
HUD  must  approve  the  agreement  if:  1)  the  complainant 
and  respondent  agree  to  the  relief  accorded  the  aggrieved 
person;  2)  the  provisions  of  the  agreement  will  ad- 
equately vindicate  the  public  interest;  or  3)  HUD  is  the 
complainant  and  all  aggrieved  persons  named  in  the 
complaint  are  satisfied  with  the  relief  provided. 

A  conciliation  agreement  may  provide  for  binding  arbi- 
tration. 42  U.S.C.  §3610(b);  24  CFR  103.315(b). 
Nothing  said  or  done  in  the  course  of  conciliation  may  be 
made  public  or  used  as  evidence  in  a  subsequent  pro- 
ceeding under  the  Act  without  the  written  consent  of  the 
persons  concerned.  However,  the  conciliation  agree- 
ment will  be  made  public,  unless  the  aggrieved  person 
and  respondent  request  non-disclosure  and  HUD  deter- 
mines that  disclosure  is  not  required  for  purposes  of  the 
FHA.  24  CFR  103.330(a)&(b). 

79.  24  CFR  103.315(a).  In  addition,  the  following  types  of 
provisions  may  be  sought  for  the  vindication  of  the 
public  interest:  1)  elimination  of  the  discriminatory 
housing  practice;  2)  prevention  of  future  violations;  3) 
remedial  affirmative  activities  to  overcome  discrimina- 
tory housing  practices;  4)  reporting  requirements;  and  5) 
monitoringandenforcementactivities.  24CFR  103.320. 

80.  42  U.S.C.  §3610(c);  24  CFR  103.335. 

81.  42  U.S.C.  §3610(e);  24  CFR  103.  500. 

82.  42  U.S.C.  §3610(g);  24  CFR  103.400(a). 

A  charge  may  not  be  issued  after  the  beginning  of  a  trial 
of  a  civil  action  commenced  by  the  aggrieved  person 
under  federal  or  state  law  seeking  relief  for  the  same 
discriminatory  housing  practice.  42  U.S.C.  §3610(g)(4); 
24  CFR  103. 400(b). 

83.  42  U.S.C.  §3610(h);  24  CFR  103.400(a)(l)(i). 

84.  42  U.S.C.  §3612(a);  24  CFR  103.410(a). 

85.  The  individual  electing  a  judicial  determination  must 
give  notice  to  HUD  and  to  all  other  complainants  and 
respondents.  42  U.S.C.  §3612(a);  24  CFR  103.410(b). 
Any  person  aggrieved  with  respect  to  the  issues  to  be 
determined  may  intervene  as  of  right  in  the  action.  42 
U.S.C.  §3612(0)(2). 

86.  24  CFR  103.410(d). 

87.  42  U.S.C.  §3612(0)(1). 


88.  42  U.S.C.  §3613. 

89.  42  U.S.C.  §3612(c);  24  CFR  104.200(b). 

90.  If  it  is  impracticable  to  hold  a  hearing  within  120  days, 
the  ALT  must  notify  HUD,  the  aggrieved  person,  and  all 
parties  of  the  reasons.  42  U.S.C.  §3612(g)(l);  24  CFR 
104.700(a). 

91 .  If  impracticable,  the  same  rules  concerning  notification 
apply.  42  U.S.C.  §36 12(g)(2);  24  CFR  104.910(a)  &(b). 

92.  42  U.S.C.  §3612(g)(3);  24  CFR  104.910(b). 

To  vindicate  the  public  interest,  the  ALJ  order  may 
include  assessment  of  a  civil  penalty  againstrespondent. 
42  U.S.C.  §3612(g)(3);  24  CFR  104.910(b)(3). 

93.  42  U.S.C.  §3612(h);  24  CFR  104.930(a). 

94.  42  U.S.C.  §3612(i);  24  CFR  104.950(a). 

95.  42  U.S.C.  §3612(1);  24  CFR  104.950(b). 

96.  42  U.S.C.  §36120);  24  CFR  104.955(a). 

97.  42  U.S.C.  §3612(m);  24  CFR  104.955(b). 

98.  42  U.S.C.  §3613(a)(l)(A). 

99.  42  U.S.C.  §3613(a)(2). 

100.  Id. 

101.  42  U.S.C.  §3613(a)(3). 

102.  H.Rpt.  100-7 1 1  on H.R.  11158, 100th Cong. 2dSess.  39 
(1988).  The  Justice  Department  may  bring  a  "pattern  or 
practice"  or  zoning  suit  independent  of  any  individual 
claims  by  private  persons.  42  U.S.C.  §3614(a)&(b). 

103.  42  U.S.C.  §3613(c)(l). 

104.  42  U.S.C.  §3613(c)(2). 

105.  42  U.S.C.  §3610(a)(l)(A)(i);  24  CFR  103.15. 

An  aggrieved  person  may  include  not  only  someone  who 
claims  to  have  been  injured  by  a  discriminatory  housing 
practice,  but  also  someone  who  believes  she  will  be 
injured  by  something  that  is  about  to  occur.  54  Fed.  Reg. 
3238(2dcolumn)(  1/23/89). 

106.  M.G.L.  c.40A,  §3  states  in  relevant  part: 

No  zoning  ordinance  or  by-law  shall  regulate  or 
restrict  the  use  of  land  or  structures  for  religious 
purposes  or  for  educational  purposes  on  land  owned 
or  leased  by  the  commonwealth  or  any  of  its  agen- 
cies, subdivisions  or  bodies  politic  or  by  a  religious 
sect  or  denomination,  or  by  a  nonprofit  educational 
corporation;  provided,  however,  that  such  land  or 
structures  may  be  subject  to  reasonable  regulations 
concerning  the  bulk  and  height  of  structures  and 
determining  yard  sizes,  lot  areas,  setbacks,  open 
space,  parking  and  building  coverage  requirements. 

Section  1  of  Chapter  106  of  the  Acts  of  1989,  added  this 

paragraph  to  Section  3: 
Notwithstanding  any  general  or  special  law  to  the 
contrary,  local  land  use  and  health  and  safety  laws, 
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regulations,  practices,  ordinances,  by-laws  and  de- 
cisions of  a  city  or  town  shall  not  discriminate 
against  a  disabled  person.  Imposition  of  health  and 
safety  laws  or  land-use  requirements  on  congregate 
living  arrangements  among  non-related  persons  with 
disabilities  that  are  not  imposed  on  families  and 
groups  of  similar  size  or  other  unrelated  persons 
shall  constitute  discrimination. 

107.  See  Fitchburg  Housing  Authority  v.  Board  of  Zoning 
Appeals  of  Fitchburg,  380  Mass.  869  (1980)  (holding 
that  a  residential  facility  for  persons  with  mental  dis- 
abilities which  "would  fulfill  a  significant  educational 
goal  in  preparing  its  residents  to  live  by  themselves 
outside  the  institutional  setting"  served  an  educational 
purpose  within  the  meaning  of  the  statute).  380  Mass.  at 
875. 

108.  H.Rpt.  100-711  on  H.R.  Rep.  1156,  100th  Cong.,  2d 
Sess.  24.  Courts  have  interpreted  the  1968  version  of  the 
Fair  Housing  Act  to  apply  to  such  zoning  ordinances 
when  they  discriminate  on  the  basis  of  race,  including 
when  they  have  a  segregative  "effect."  See,  e.g.  Hun- 
tington Branch,  NAACP  v.  Town  of  Huntington,  884 
F.2d  926  (2d  Cir.),  review  declined  in  part  and  judgment 
ajfd,  109  S.Ct.  824  (1988);  UnitedStates  v.  City  of  Black 
Jack,  508  F.2d  1179  (8th  Cir.  1974),  cert,  denied,  422 
U.S.  1042  (1975). 

109.  H.  RpL  100-711  on  H.R.,  Rep.  1156, 100th  Congress, 
2d  Sess.  24: 

"[The  Amendments]  would  also  apply  to  state  or 
local  land  use  and  health  and  safety  laws,  regula- 
tions, practices  or  decisions  which  discriminate 
against  individuals  with  handicaps.  While  state  and 
local  governments  have  authority  to  protect  safety 
and  health,  and  to  regulate  the  use  of  land,  that 
authority  has  sometimes  been  used  to  restrict  the 
ability  of  individuals  with  handicaps  to  live  in 
communities.  This  has  been  accomplished  by  such 
means  as  the  enactment  or  imposition  of  health, 


safety  or  land  use  requirements  on  congregate  liv- 
ing arrangements  among  non-related  persons  with 
disabilities.  Since  these  requirements  are  not  im- 
posed on  families  or  groups  of  similar  size  of  other 
unrelated  people,  these  requirements  have  the  ef- 
fect of  discriminating  against  persons  with  disabili- 
ties." 

1 10.  Chapter  106  of  the  Acts  of  1989.  See  note  106. 

111.  24 CFR  100.70(a). 

112.  24  CFR  100.80(b)(3). 

113.  24  CFR  100.70(c)(3). 

1 14.  24  CFR  100.400.  Prohibited  conduct  includes: 

1)  coercing  a  person  "to  deny  or  limit  the  benefits 
provided  that  person  in  connection  with  a  residen- 
tial real  estate-related  transaction"  because  of  handi- 
cap. 

2)  "threatening,  intimidation  or  interfering  with 
persons  in  their  enjoyment  of  a  dwelling"  because 
of  handicap. 

3)  "intimidating  or  threatening  any  person  because 
that  person  is  engaging  in  activities  designed  to 
make  other  persons  aware  of,  or  encouraging  such 
other  persons  to  exercise  rights  granted  or  pro- 
tected" by  regulations. 

The  Massachusetts  Civil  Rights  act  also  prohibits  inter- 
ference by  threat,  intimidation  or  coercion  with  any  right 
secured  by  the  laws  or  constitution  of  the  common- 
wealth. M.G.L.  c.  12,  §11H. 

115.  24  CFR  100.202(c). 

1 16.  Section  1  of  Chapter  106  of  the  Acts  of  1989. 

1 17.  The  U.S.  Supreme  Court  upheld  the  constitutionality  of 
a  local  zoning  ordinance  which  restricted  land  use  to 
"single  family  dwellings"  in  Village  of  Belle  Terre  v. 
Boraas,  4 16  U.S.  1  (1974).  However,  many  state  courts 
have  held  that  residents  of  a  group  home  fall  within  the 
meaning  of  "family."  E.g.,  City  of  White  Plains  v. 
Ferraioli,  34  N.Y.2d  300,  313  N.E.2d  756  (1974). 


66 


VIII.  EDUCATION 


Various  state  and  federal  laws  secure  the  right  of  special  education  services  must  provide  "maximum  feasible 

persons  with  disabilities  to  education.  If  a  person  benefit"  or  assure  "maximum  potential  development"  for 

has  a  disability  and  is  a  Massachusetts  resident,  students  with  disabilities  in  the  least  restrictive  environment 

her  primary  source  of  protection  for  the  purposes  of  pre-  consistent  with  that  goal.10  In  other  words,  services  must  be 

school*  elementary,  and  secondary  education  is  a  Massachu-  provided  in  a  setting  which  allows  integration  of  students 

setts  law  which  is  commonly  referred  to  as  Chapter  766. l  with  and  without  disabilities  to  the  maximum  extent  feasible. 

This  law  is  incorporated  by  reference  into  a  federal  special  Under  both  federal  and  state  law,  special  education  ser- 

education  law  that  is  similar  to  Chapter  766,  which  is  called  vices  are  defined  broadly  and  include  not  only  academic 

the  Individuals  with  Disabilities  Education  Act  (IDEA,  for-  instruction,  but  also  training  in  vocational,  social  and  daily 

merlyEHA,  and  often  referred  to  by  its  original  Public  Law  living  skills,  and  related  services  necessary  to  enable  the 

number,  P.L.  94- 142).2  The  other  laws  that  protect  individu-  student  to  benefit  from  special  education.    If  necessary, 

als  with  disabilities  in  the  education  context  include  Section  educational  services  must  be  provided  after  the  school  day  or 

504  of  the  Rehabilitation  Act;  the  Americans  With  Disabili-  in  a  residential  setting. 1 1 

ties  Act  (ADA);  Article  1 14  of  the  Massachusetts  Constitu-  Besides  educational  services,  state  and  federal  law  require 

tion;  and  M.G.L.  chapter  15 1C,  which  prohibits  educational  provision  of  "related  services."    Examples  are  audiology, 

institutions  from  excluding  students  who  are  blind  or  deaf  or  counseling  and  psychological  services,  occupational  therapy 

require  the  use  of  a  guide  dog.  services,  physical  therapy,  speech  and  language  therapy, 

The  focus  of  this  chapter  will  be  the  protection  provided  by  parent  training,  nursing  services,  transportation,  and 

Chapter  766  and  P.L.  94-142,  and  their  regulations.3  Al-  physician's  services.  Federal  law  mandates  physician  ser- 

though  Section  504  of  the  Rehabilitation  Act  and  the  ADA  vices  only  for  diagnosis  and  evaluation.12    Chapter  766 

will  be  discussed  in  this  chapter,  a  general  overview  of  arguably  mandates  broader  availability  since  it  requires  medi- 

Section  504  and  an  explanation  of  how  to  file  a  Section  504  cal  services  which  are  "part  of  a  special  education  program, 

complaint  is  provided  at  pages  9-12  of  this  Handbook.4  A  The  September,  1991  revision  to  the  state  special  education 

general  overview  of  the  applicable  sections  of  ADA  is  regulations  purports  to  limit  nursing  services  to  a  "School 

provided  at  pages  19-21.  Article  1 14  will  not  be  discussed  in  Nurse."  One  hearing  officer  has  found  that  close  supervision 

this  chapter  because  it  is  discussed  elsewhere  in  this  Hand-  by  a  nurse  or  respiratory  therapist  is  required  by  IDEA/Ch. 

book  (see  pages  13  and  45).5  766  for  a  Massachusetts  Hospital  School  student.13 
A.  Introduction  to  the  Requirements  under  State 

and  Federal  Law  B.  School  Systems  Must  Identify  Children  With 

In  accordance  with  both  state  and  federal  law,  all  Massachu-  Special  Needs 

setts  public  school  systems  are  required  to  provide  special  Each  local  school  system  is  required  to  have  a  screening 

education  services  for  all  school-age  children6  in  their  dis-  process14  for  three  and  four  year  olds  and  all  children  of  age 

trict  who  have  disabilities  which  prevent  them  from  making  to  start  kindergarten  in  September  of  that  year15  and  pre- 

effective  educational  progress  in  a  regular  school  environ-  school  children,  and  to  do  outreach  for  children  who  might 

ment.7  Chapter  766  requires  school  systems  to  meet  a  higher  need  special  education  services.    Massachusetts  also  has 

standard  than  the  federal  law  when  providing  these  services,  opted  into  a  new  federally-supported  program  providing 

The  federal  Individuals  with  Disabilities  Education  Act  en-  Early  Intervention  services  to  children  with  disabilities  under 

titles  children  with  disabilities  between  the  ages  of  3  and  2 1  age  3.  The  state  Department  of  Public  Health  coordinates  this 

to  a  "free,  appropriate  public  education,"  or  FAPE.  To  satisfy  program. 16 

this  requirement,  a  school  system  must  provide  services  that  Any  number  of  people,  including  teachers,  doctors,  social 

enable  a  child  to  make  "demonstrable  progress."8  Although  workers,  judicial  officers  and  parents,  may  request  that  a 

Section  504  is  a  non-discrimination  statute,  many  of  its  child  be  evaluated  at  the  school's  expense  to  determine  if  he 

regulatory  requirements  for  pre-school  and  school-aged  pro-  has  special  needs.  Referrals  for  evaluation  should  be  made  to 

grams  are  analogous  to  the  requirements  set  forth  in  PL.  94-  the  school  principal  or  the  local  school  district's  Administra- 

142.9  tor  of  Special  Education.  Each  school  system  is  required  to 

In  contrast  to  both  federal  laws,  Chapter  766  requires  that  have  such  an  administrator.   To  make  a  referral,  obtain  a 
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Referral  for  Special  Needs  Evaluation  form  from  one  of  those 
individuals,  fill  it  out  and  return  it,  or  simply  write  a  letter  to 
one  of  these  individuals  asking  that  your  child  be  evaluated. 
It  is  advisable  to  keep  a  copy  of  the  letter,  as  well  as  any 
records  you  send  or  receive  concerning  your  child  during  the 
evaluation  process.17 

Once  a  referral  is  made,  the  school  has  five  days  to  give 
parents  written  notice  of  the  referral  and  to  request  their 
written  consent  to  an  evaluation.  Notice  is  to  be  given  to  the 
parents  even  if  they  requested  the  evaluation.  If  no  parent  is 
available,  either  because  the  parents  are  unknown  or  cannot 
be  found  or  because  the  child  is  in  the  custody  of  a  state 
agency  and  the  parent  has  lost  educational  decision-making 
rights,  there  is  a  special  procedure  for  assigning  an  educa- 
tional advocate.18  The  notice  should  explain  the  parents' 
rights  during  the  evaluation  process,  including  the  right  to 
meet  with  the  evaluation  TEAM  chairperson19  or  any  other 
member  of  the  evaluation  TEAM  in  a  pre-evaluation  confer- 
ence to  discuss  the  reasons  for  the  child's  referral.  Following 
parental  consent,  the  school  has  45  school  working  days 
within  which  to  complete  the  evaluation,  convene  a  TEAM 
meeting,  and  deliver  an  Individual  Education  Plan  (IEP)  to 
the  parents.20 

C.  The  Evaluation  Process  and  the  Individual 
Education  Plan 

After  a  child  is  referred  to  the  Administrator  of  Special 
Education  or  the  principal,  and  parental  consent  is  given,  the 
child  is  evaluated  by  certified  professionals  in  each  of  the 
areas  of  suspected  need.21  If  the  Administrator  of  Special 
Education  does  not  offer  a  health,  psychological,  or  home 
assessment,  a  parent  is  entitled  to  have  that  assessment  upon 
request22  Each  person  conducting  an  assessment  is  required 
to  summarize  in  writing  the  results  of  the  assessment  and 
recommend  a  detailed  program  to  meet  the  child's  needs.23 
It  is  crucial  for  parents,  who  are  full  and  equal  TEAM 
members,  and  other  advocates  to  be  actively  involved  in  the 
evaluation  process,  and  to  insist  on  evaluations  in  all  areas  of 
suspected  special  need. 

The  school  is  allowed  30  school  working  days  after  receipt 
of  the  parents'  written  consent  to  evaluate  the  child.24  After 
the  assessments  are  completed,  the  parents25  meet  at  a 
mutually  convenient  time  and  place  with  other  members  of 
the  TEAM,  including  the  teacher  and  the  administrator  of 
special  education  or  designee,  to  write  an  IEP.  Parents  may 
request  that  certain  professionals  attend  the  meeting  and  may 
bring  an  advocate  or  friend  with  them  to  the  meeting.  The 
IEP,  a  comprehensive  plan  for  addressing  the  child's  special 
needs,  includes  the  following: 


1.  a  profile  of  the  child  describing  how  she  learns  most 
.     easily  and  identifying  her  strengths  and  weaknesses; 

2.  a  detailed  description  of  the  services  that  the  child 
needs,  the  frequency  and  duration  of  the  services,  how 
they  will  be  provided  and  by  whom; 

3.  long  and  short  term  goals; 

4.  suggested  teaching  approaches  and  specialized  mate- 
rials; 

5.  statements  which  spell  out  how  the  child's  progress 
will  be  measured. 

The  type  of  program  in  which  the  child  will  receive 
services,  and  how  much  time,  if  any,  she  will  spend  outside 
the  regular  classroom  is  also  identified  in  the  IEP.  These 
different  types  of  programs  are  called  prototypes.26  Proto- 
types are  not  necessarily  a  measure  of  the  "restrictiveness"  of 
the  program,  since  that  is  a  function  of  the  child's  actual 
opportunities  to  interact  with  non-disabled  students.  School 
officials  are  not  limited  to  these  prototypes  if  another  type  of 
program  would  better  meet  the  child's  needs.  The  different 
prototypes  are  as  follows: 

Prototype  502.1  (or  .1 — A):  a  regular  classroom  pro- 
gram only  slightly  modified. 

Prototype  502.2  (or  .2 — A):  a  regular  classroom  pro- 
gram with  up  to  25%  of  the  child's  time  spent  in  special- 
ized services  outside  the  regular  classroom. 
Prototype  502.3  (or  .3 — A):  a  regular  classroom  pro- 
gram with  up  to  60%  of  the  child's  time  spent  in  special- 
ized services  outside  the  regular  classroom. 
Prototype  502.4  (or  A — A):  a  special  class  inside  a 
regular  public  school,  in  a  small  group,  composed  of 
young  people  with  similar  special  needs. 
Prototype  502.4(i)  (or  .4(i) — A):  a  special  class  in  a 
facility  other  than  a  public  school  regular  education 
facility,  in  a  small  group,  composed  of  young  people 
with  similar  special  needs  — a  collaborative. 
Prototype  502.5  (or  .5 — A):  a  day  school  program  held 
in  a  building  separate  from  the  regular  school — a  private 
day  school. 

Prototype  502.6  (or  .6 — A):  a  residential  program  which 
requires  that  the  child  live  at  a  separate  school — a  private 
residential  school. 

Prototype  502.7  (or  .7 — A):  a  home  or  hospital  program, 
if  the  child  is  at  home  or  in  the  hospital  for  14  days  or 
more  and  if  the  child's  doctor  recommends  it. 
Prototype  502.8  (or  .8 — A):  a  preschool  program  for  3- 
and  4-year  old  children  which  may  be: 
1.  a  Home  Program  where  school  personnel  make 
home  visits  and  provide  materials  and  instruction  for 
the  child  and  group  sessions  for  the  parents. 
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2.  an  integrated  program  where  up  to  50%  of  the 
children  may  have  special  needs;  or 

3.  a  separate  program  where  more  than  50%  of  the 
children  have  special  needs. 

Prototype  502.9  (or  .9 — A):  a  diagnostic  program,  for  up 
to  8  weeks,  to  help  the  evaluation  TEAM  learn  enough 
to  recommend  the  right  program.  This  program  is 
needed  when  the  usual  assessments  do  not  tell  enough 
about  the  child's  needs. 

Prototype  502.1 1  (or .  1 1):  a  program  specially  designed 
for  a  young  person  between  14-22  by  the  evaluation 
TEAM  and  the  Administrator  of  Special  Education  if  no 
other  program  is  suitable  for  him.27 

Within  10  days  after  the  parent(s)  attend  the  evaluation 
conference,  they  should  receive  two  copies  of  the  IEP.  They 
should  read  it  carefully.  If  they  have  any  questions  or 
comments  they  should  call  the  evaluation  TEAM  liaison 
person  and/or  the  evaluation  TEAM  chairperson  to  arrange  a 
meeting  to  discuss  the  plan.  This  is  called  a  post-evaluation 
conference.  It  is  often  advisable  for  a  parent  to  seek  indepen- 
dent advice  or  information  and  to  take  someone  with  them  to 
this  conference.  An  independent  evaluation  can  also  be 
requested  at  any  time  within  1 6  months  of  a  full  evaluation  of 
the  child. 

Once  the  parent(s)  have  received  the  written  IEP,  they  have 
30  days  in  which  to  respond  in  one  of  four  ways:  1)  accept  the 
IEP  in  whole  or  in  part,  2)  seek  an  independent  evaluation,  3) 
reject  the  IEP,  in  whole  or  in  part,  or  4)  take  no  action,  which 
will  result  in  the  IEP  being  treated  as  rejected.28  Once  the 
parent(s)  make  a  choice,  they  should  sign  the  IEP  and  return 
it  to  the  school. 

It  is  often  advisable  to  accept  the  acceptable  portions  of  the 
IEP  and  defer  action  on  the  remainder  of  the  plan  until  after 
an  independent  evaluation.  If  the  parent(s)  accept  any  part  of 
the  IEP,  those  services  should  begin  immediately.29  If  the 
parent(s)  reject  the  IEP,  they  can  try  to  work  out  their 
differences  with  the  TEAM  chairperson,  other  members  of 
the  TEAM  or  the  Administrator  of  special  education.  Parents 
may  also  request  mediation  or  a  hearing  from  the  Bureau  of 
Special  Education  Appeals  (BSEA).  In  order  to  obtain  a 
hearing,  parents  should  sign  the  IEP,  indicating  that  they 
reject  it,  return  it  to  their  child's  school,  and  contact  the 
BSEA.  (SeeApp.B).  It  is  always  advisable  to  be  represented 
in  a  BSEA  hearing  and  to  consult  with  an  attorney  before 
requesting  a  hearing.  Since  these  hearings  are  much  like 
trials,  it  is  rare  for  a  parent  not  be  represented  by  an  attorney. 

If  parents  become  dissatisfied  with  the  EEP,  they  may  reject 
it  in  whole  or  part  during  the  school  year  and  request  a  re- 
evaluation.  Any  subsequent  changes  in  services,  whether  in 


types  or  quantity  of  services,  must  be  discussed  in  another 
TEAM  meeting,  culminating  in  a  revised  EEP.  If  there  is  no 
agreement  or  partial  agreement,  the  parents  may  choose  to  go 
to  hearing  before  a  state  hearing  officer  at  the  BSEA. 

1.  INDEPENDENT  EVALUATIONS 

If  parents  are  dissatisfied  with  the  evaluation  or  the  EEP, 
they  are  entitled  to  a  free  [i.e.  paid  for  by  the  local 
education  authority  (LEA)]  independent  evaluation  at  an 
"approved  facility."30  A  school  system  must  treat  a  person 
or  facility  as  "approved"  if  the  person  or  facility  is  appro- 
priately licensed  or  certified  and  if  the  fee  charged  does  not 
exceed  that  set  by  the  state  agency  responsible  for  setting 
rates.  Many  insurance  policies  will  cover  some  or  all  of  the 
evaluation  costs. 

Independent  evaluations  are  often  essential  to  critique 
effectively  the  school's  assessments  and  proposed  pro- 
gram. An  independent  evaluation  should  include  an  obser- 
vation of  the  child  in  her  current  program  and,  if  appropri- 
ate, an  observation  of  an  alternative  program.  An  indepen- 
dent evaluation  may  include  areas  of  suspected  special 
need  which  have  not  been  evaluated  by  the  school,  e.g.,  a 
suspected  neurological  impairment.  These  evaluations  are 
supposed  to  be  completed  within  30  days,  but  often  take 
much  longer.  After  the  evaluation  is  completed,  the  EEP 
TEAM  must  reconvene  to  consider  the  independent 
e valuator's  recommendations. 

2.  DENIAL  OF  SERVICES 

Children  may  be  denied  services  for  any  number  of  rea- 
sons, including  the  following:  the  child  is  not  between  the 
ages  of  3  and  22;  the  child  has  already  received  a  high 
school  diploma  or  its  equivalent;  the  school  believes  that 
the  child  does  not  have  a  special  need  or  that  the  special 
need  does  not  affect  the  child's  educational  progress;  the 
particular  services  requested  are  not  necessary  to  meet  the 
child's  educational  needs;  and  the  particular  program  re- 
quested is  not  in  the  least  restrictive  setting.  Any  of  these 
reasons,  or  other  reasons,  can  be  challenged.31 

D.  Appeals  Process 

When  a  parent  rejects  an  EEP,  the  school  will  send  a  copy  of 
the  rejection  to  the  Bureau  of  Special  Education  Appeals 
(BSEA)  which  is  part  of  the  state  Department  of  Education. 
Within  five  days,  the  BSEA  is  to  communicate  with  the 
parent(s)  in  writing  advising  them  of  their  appeal  rights. 

1.  MEDIATION 

The  first  level  in  the  appeals  process  is  an  optional  media- 
tion. After  the  parent  rejects  the  EEP.  they  may  ask  for 
mediation.  An  impartial  mediator  from  the  BSEA  will  then 
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arrange  a  meeting  between  the  parent(s)  and  school  per- 
sonnel to  try  to  resolve  the  differences  which  have  caused 
the  rejection  of  the  IEP.  This  mediation  is  not  governed  by 
legal  process  and  participation  is  not  required.  It  is  often 
advisable  to  be  represented  by  an  advocate  or  attorney  at 
mediation,  or  at  least  to  bring  a  friend. 

2.  FORMAL  HEARING 

If  resolution  is  not  reached  at  mediation,  or  if  the  parent 
chooses  to  bypass  mediation,  then  a  formal  hearing32  is 
held  in  which  the  school  and  the  parent(s)  participate.  A 
hearing  officer  listens  to  each  side  and  makes  a  decision. 
The  hearing  is  not  open  to  the  public  unless  the  parent(s) 
request  it  to  be  open.  The  hearing  is  an  adversarial 
proceeding  in  which  each  side  calls  witnesses  and  exam- 
ines them  and  submits  documentary  evidence.  Rules  of 
evidence  do  not  formally  apply,  but  the  hearing  officer  may 
exclude  certain  evidence. 

Each  party  has  the  right  to  be  represented  by  whomever 
she  chooses,  including  an  attorney.33  The  hearing  is 
electronically  recorded.  A  parent  has  the  right  to  examine 
all  documents  utilized  in  developing  the  IEP  and  to  have 
the  child  present  at  the  hearing.  Parties  also  have  available 
to  them  traditional  "discovery"  devices  such  as  interroga- 
tories and  requests  for  documents.  At  least  five  days  prior 
to  the  hearing,  each  party  must  provide  the  other  with 
copies  of  all  documents  to  be  introduced  at  hearing  and  a 
witness  list  All  written  information  must  also  be  given  to 
the  BSEA  at  least  five  days  before  the  hearing.  Aparty  may 
move  to  introduce  additional  documents  later,  but  the 
hearing  officer  may  decline  to  allow  it  Each  party  has  the 
right  to  present  evidence,  to  compel  witnesses  to  attend  the 
hearing,  and  to  confront  and  cross-examine  witnesses. 

The  BSEA  must  hold  a  hearing  within  20  days  after 
receipt  of  a  hearing  request,  and  must  issue  a  decision 
within  45  days  from  the  request,  although  the  process 
generally  takes  longer  because  of  delays,  briefing  time,  etc. 
The  hearing  officer  must  notify  the  parties  of  her  decision. 
a.  Rejecting  the  Hearing  Officer's  Decision 
If  parent(s)  want  to  reject  a  hearing  officer's  decision, 
they  have  two  options.  The  first  option  is  to  request 
that  the  child  be  placed  in  a  regular  education  program . 
This  request  must  be  honored  unless  the  local  school 
committee  can  show  in  Superior  Court  that  this  place- 
ment would  seriously  endanger  the  health  or  safety  of 
the  child  or  substantially  disrupt  the  educational  pro- 
gram of  other  children.34  The  second  option  is  for  the 
parent(s)  to  seek  a  special  education  program  other 
than  that  ordered  by  the  hearing  officer  by  appealing 


to  the  state  Superior  Court  or  the  U.S.  District  Court. 
To  be  safe,  this  appeal  should  be  filed  within  30 
days.35 

b.  "Stay  Put"  Provision 

Any  time  a  school  seeks  to  change  a  child's  placement, 
it  must  give  the  parent  a  detailed  written  notice  of 
rights,  and  hold  a  TEAM  meeting.36  The  child's  IEP 
may  only  be  changed  after  a  duly  convened  TEAM 
meeting.37  The  school  may  not  unilaterally  change  a 
child's  placement  during  the  process  of  changing  the 
IEP  or  during  any  administrative  or  judicial  proceed- 
ing. In  general,  a  child  must  remain  in  the  last  agreed 
upon  placement  during  all  administrative  and  judicial 
proceedings.38  However,  parent(s)  or  the  school  can 
seek  a  preliminary  injunction  from  the  court  to  have 
the  child  moved  to  a  different  program  if  the  party  can 
show  that  it  is  likely  to  succeed  and  that  the  child  will 
face  irreparable  harm  if  his  placement  is  not  changed. 

E.  Disciplining  a  Child  Who  Receives  Special 
Education  Services 

Many  questions  have  arisen  over  the  last  few  years  regarding 
the  disciplining  of  students  with  special  needs,  particularly 
around  the  issues  of  suspension  and  expulsion.  In  1985,  the 
U.S.  Supreme  Court  interpreted  PX.  94-142  in  respect  to 
these  issues.  In  Honig  v.  Doe,  the  Court  concluded  that  the 
stay  put  provision,  discussed  above,  prohibits  school  districts 
from  unilaterally  suspending  students  with  disabilities  for 
dangerous  or  disruptive  behavior  (relating  to  their  disabili- 
ties) for  more  than  10  days  because  a  longer  suspension 
would  amount  to  a  change  in  placement39 

The  Court  in  Honig  did  not  explicitly  address  whether 
suspensions  totalling  more  than  ten  nonconsecutive  days 
during  a  school  year  would  constitute  a  prohibited  change  in 
placement  However,  the  Massachusetts  Department  of 
Education  (DOE)  has  issued  regulations  which  address  this 
issue.  According  to  the  regulations,  if  a  child's  disruptive 
behavior  is  related  to  his  or  her  disability,  or  is  the  result  of 
nonimplementation  of  the  child's  IEP,  or  is  the  result  of  an 
inappropriate  program,  ten  cumulative  days  of  suspension  in 
a  school  year  would  be  considered  a  change  of  placement 
and  would  be  prohibited.40  The  guidelines  also  define 
suspension  very  broadly  to  include  any  change  in  program- 
ming that  results  in  the  child's  exclusion  from  the  program 
prescribed  in  her  IEP.  This  not  only  includes  suspension 
from  school,  but  in-school  suspension  and  exclusion  from 
transportation  and  other  activities  that  are  listed  in  the  child's 
IEP.41 
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It  is  the  TEAM  which  determines  if  the  child's  misconduct 
is  related  to  his  disability  or  results  from  an  inappropriate, 
program,  or  an  IEP  that  was  not  fully  implemented.  If  the 
student's  behavior  is  attributable  to  his  disability  or  an 
inappropriate  placement,  the  student's  IEP  must  be  amended 
to  reflect  a  program  designed  to  meet  the  student's  needs 
more  effectively.  If  the  student's  misconduct  can  be  attrib- 
uted to  the  failure  to  fully  implement  his  DSP,  then  the  IEP 
must  be  fully  implemented.42 

According  to  the  DOE's  guidelines,  if  the  TEAM  con- 
cludes that  the  student's  misconduct  is  not  related  to  her 
special  needs  and  is  not  the  result  of  an  inappropriate  special 
education  program  or  placement,  and  that  the  current  IEP  was 
fully  implemented,  the  school  may  impose  a  suspension  that 
will  result  in  the  child  being  suspended  for  more  than  10 
cumulative  days.43  If  the  school  wishes  to  impose  such  a 
suspension,  it  must  amend  the  student' s  IEP  to  provide  for  the 
delivery  of  special  education  services  to  the  student  during 
the  period  of  suspension,  ask  to  have  this  plan  approved  by 
the  Division  of  Special  Education,  and  provide  the  student's 
parents  with  the  current  IEP  and  the  alternative  plan,  accom- 
panied by  written  notice  of  the  procedural  safeguards  re- 
quired by  federal  and  state  law.44 

F.  Discrimination  in  Post-Secondary  Education 

Section  504  of  the  Rehabilitation  Act  and  the  ADA  prohibit 
discrimination  against  persons  with  disabilities  in  the  post- 
secondary  education  context.  These  laws  protect  students 
with  disabilities  in  all  academic,  nonacademic  and  extracur- 
ricular services  and  programs.  There  is  no  comparable  state 
law  that  applies  to  post-secondary  education.  However, 
Article  1 14  may  be  utilized.  See  pages  13  and  45  for  a 
discussion  of  this  law.45 

1.  SECTION  504  AND  THE  ADA 
Section  504  prohibits  educational  institutions  receiving 
federal  financial  assistance  from  discriminating  against 
applicants  for  admission  and  students  with  disabilities. 
The  ADA  also  prohibits  such  behavior  and  applies  to  all 
educational  institutions,  regardless  of  receipt  of  federal 
funds.46  To  be  protected  by  Section  504  and  the  ADA,  an 
individual  must  both  have  a  handicap  and  be  otherwise 
qualified.  For  a  discussion  of  who  is  considered  "handi- 
capped" for  purpose  of  Section  504  and  the  ADA,  see 
pages  6-7.  The  regulations  promulgated  by  ED  under 
Section  504  define  an  "otherwise  qualified"  person  with  a 
handicap  with  respect  to  post-secondary  and  vocational 
education  as  someone  who  "meets  the  academic  and  tech- 
nical standards  requisite  to  admission  or  participation"  in 
the  school's  program  or  activity.47  The  ADA  similarly 


defines  a  qualified  person  with  a  disability.48  However, 
the  ADA  and  its  regulations  explicitly  specify  that  reason- 
able accommodations  must  be  considered  when  determin- 
ing whether  a  person  with  a  disability  is  qualified. 

We  do  not  yet  know  how  the  courts  will  interpret  the  term 
"otherwise  qualified"  under  the  ADA.  However,  the  term 
is  likely  to  be  analyzed  as  it  has  been  in  §504  cases.  The 
meaning  of  the  term  "otherwise  qualified"  was  the  primary 
issue  in  one  such  case,  Southeastern  Community  College  v. 
Davis.49  The  plaintiff  in  that  case  had  a  severe  hearing 
impairment.  She  applied  to  Southeastern  Community 
College's  associate  degree  nursing  program  which  would 
have  made  her  eligible  for  state  certification  as  a  registered 
nurse.  Following  the  results  of  a  medical  examination,  the 
college  denied  Davis  admission  to  the  program  on  the 
ground  that  her  need  to  rely  on  lip  reading  for  effective 
communication  rendered  her  unqualified  for  the  program. 
The  Supreme  Court  determined  that,  because  Davis  was 
unable  to  meet  the  college's  physical  requirements,  the 
college  did  not  unlawfully  discriminate  against  her.  In  the 
Court's  view,  in  order  to  be  covered  under  §504,  a  plaintiff 
must  be  "able  to  meet  all  of  a  program's  requirements  in 
spite  of  his  or  her  handicap."  According  to  the  Supreme 
Court,  §504  does  not  require  a  post-secondary  educational 
institution  to  disregard  an  individual's  disabilities,  nor 
does  it  prohibit  post-secondary  institutions  from  establish- 
ing physical  qualifications  essential  for  their  education 
programs.  It  does  prohibits  the  disqualification  of  a  person 
with  a  handicap  solely  because  of  "unfounded  assumptions 
of  inability  to  function"  in  the  relevant  context.50 

The  Supreme  Court  in  Davis  made  clear  that  §504  does 
not  require  educational  institutions  to  "make  substantial 
modifications  in  their  programs"  to  enable  people  with 
disabilities  to  participate.  However,  in  a  subsequent  deci- 
sion, the  Court  cited  its  opinion  in  Davis  and  stated  that 
educational  institutions  "may  be  required  to  make  reason- 
able [modifications]"  for  students  with  disabilities.51 

a.  Pre- Admission  Inquiries 

Post-secondary  institutions  are  generally  prohibited 
from  making  any  pre-admission  inquiries  regarding 
whether  an  applicant  has  a  disability.  An  educational 
institution  may  make  such  an  inquiry  if  it  is  taking 
remedial  or  voluntary  action  to  overcome  the  limited 
participation  of  persons  with  disabilities,  provided  the 
organization  makes  it  clear  that  disclosure  is  voluntary 
and  will  be  kept  confidential.52 

b.  Admissions  Tests  and  Criteria 

In  general,  post-secondary  institutions  are  also  pro- 
hibited from  using  admissions  tests  or  criteria  that 
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have  an  adverse  impact  on  persons  with  disabilities,  or 
a  certain  class  of  persons  with  disabilities.  The 
exception  to  this  rule  is  if  the  test  has  been  validated  as 
a  predictor  of  success  in  the  education  program  and 
there  are  no  alternative  tests  or  criteria  that  have  a  less 
disproportionate  impact  on  persons  with  disabilities.53 
Both  §504  and  the  ADA's  regulations  for  public 
accommodations  require  that  tests  be  selected  and 
administered  in  such  a  manner  that  the  test  results 
reflect  the  applicant's  aptitude  or  achievement  level, 
rather  than  the  applicant's  sensory,  manual  or  speak- 
ing skills,  except  where  those  skills  are  the  factors  that 
the  test  purports  to  measure.54 

c.  Treatment  of  Students  Generally 
Post-secondary  institutions  are  prohibited  from  ex- 
cluding students  with  disabilities  from  any  part  of  their 
educational  programs.  Moreover,  the  Department  of 
Education's  implementing  regulations  and  the  ADA 
require  post-secondary  institutions  to  operate  their 
programs  in  the  "most  integrated  setting  possible."55 

d.  Academic  Adjustments 

Educational  institutions  are  required  to  make  modifi- 
cations that  are  necessary  to  ensure  that  academic 
requirements  do  not  discriminate  or  have  the  effect  of 
discriminating,  on  the  basis  of  handicap,  against  a 
qualified  handicapped  applicant  or  student.56  How- 
ever, if  the  educational  institution  can  demonstrate 
that  an  academic  requirement  is  "essential"  to  the 
student's  course  of  study  or  "directly  related"  to  a 
licensing  requirement,  the  requirement  would  not  be 
discriminatory. 

Section  504  and  the  ADA  also  require  post-second- 
ary institutions  to  ensure  that  course  examinations  and 
other  forms  of  evaluation  accurately  reflect  the  achieve- 
ment level  of  students  with  sensory,  manual  or  speak- 
ing impairments,  rather  than  reflecting  the  student's 
impaired  sensory,  manual  or  speaking  skills.  The  one 
exception  to  this  rule  is  if  the  test  purports  to  measure 
these  very  skills.57 

Post-secondary  institutions  must  also  ensure  that 
students  with  impaired  sensory,  manual  or  speaking 
skills  are  not  "denied  the  benefits  of,  excluded  from,  or 
otherwise  subjected  to  discrimination"  due  to  the 
absence  of  auxiliary  aids.58  Section  504  and  the 
ADA's  regulations  do  not  necessarily  require  the  post- 
secondary  institution  to  be  the  provider  of  the  auxil- 
iary aid.  For  example,  a  school  may  be  able  to  meet  its 
obligation  under  the  regulation  if  it  assisted  a  student 


in  finding  another  source,  such  as  a  vocational  reha- 
bilitation agency,  to  provide  the  auxiliary  aid.  How- 
ever, the  case  law  under  §504  indicates  that  when 
alternative  funding  is  unavailable,  the  institution  bears 
the  responsibility  of  providing  the  auxiliary  aid.59 

e.  Enforcement 

For  a  discussion  of  §504's  enforcement  procedures, 
see  pages  11-12,  and  for  a  discussion  of  the  ADA's 
enforcement  procedures,  see  pages  12- 13  and  21. 

NOTES 

1.  M.G.L..C/71B. 

2.  20U.S.C.  §1401  etseq. 

The  First  Circuit  Court  of  Appeals  has  held  that  any  more 
protective  state  law  rights  are  incorporated  by  reference 
into  the  federal  statute  and  are  enforceable  by  a  federal 
court.  See,  Town  of  Burlington  v.  Department  ofEduca- 
tion,736F2dll3  (lstCir.  Y)U),affdonother grounds, 
105  S.Ct.  1996  (1985). 

3.  The  federal  regulations  are  at  34  CFR  300.  The  Massa- 
chusetts regulations  are  at  603  CMR  Part  28  §§100.0  to 
804.8. 

4.  Education  complaints  under  Section  504  should  be  filed 
with  the  U.S.  Department  of  Education  (see  Appendix  B 
for  address).  The  Massachusetts  Bureau  of  Special 
Education  Appeals  also  has  jurisdiction  over  Section 
504  complaints  related  to  education  of  a  child  with 
disabilities.  Department  of  Public  Health  v.  School 
Committee  ofTewksbury,  U.S.D.C.  No.  91-12727-K  (2/ 
7/92). 

5.  It  is  important  to  remember  that  you  may  use  several 
laws  to  remedy  the  same  act  of  discrimination.  For 
example,  if  your  child  is  denied  special  or  regular  educa- 
tion services,  that  denial  might  violate  P.L.  94-142  (and 
Chapter  766,  which  is  incorporated  by  reference  into 
P.L.  94-142),  Section  504,  and  the  ADA.  It  may  be 
worthwhile  to  pursue  more  than  one  avenue.  For  ex- 
ample, it  may  be  beneficial  to  utilize  Section  504,  in 
addition  to  PJL.  94-142,  if  a  school  has  discriminated 
against  a  child  with  a  disability.  The  threat  of  involving 
the  U.S.  Department  of  Education's  Office  for  Civil 
Rights  (OCR)  with  the  potential  loss  of  federal  funds  is 
very  powerful  and  may  prompt  a  school  system  to  act 
appropriately.  It  may  be  beneficial  to  consult  an  advo- 
cate prior  to  determining  how  best  to  proceed. 

In  1986,  Congress  enacted  the  Handicapped  Children 
Protection  Act,  20  U.S.C.  §14 15(e)(4)  which  essentially 
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overruled  the  U.S.  Supreme  Court  decision  in  Smith  v. 
Robinson,46S  U.S.  992, 104  S.Ct.  3457, 82L.Ed.2d746. 
(1984),  and  provided  that  an  individual  could  use  both 
P.L.  94-142  and  Section  504  to  remedy  the  same  prob- 
lem. 

6.  A  school  age  child  is  anyone  between  the  ages  of  3  and 
22  who  has  not  obtained  a  high  school  diploma  or  its 
equivalent. 

7.  The  Legislature  has  recently  amended  the  definition  of 
"a  child  with  special  needs"  to  apply  to  one  who  "be- 
cause of  a  disability  consisting  of  a  developmental  delay 
or  an  intellectual,  sensory,  neurological,  emotional,  com- 
munication, physical,  specific  learning  or  health  impair- 
ment or  combination  thereof,  is  unable  to  progress 
effectively  in  regular  education  and  requires  special 
education  services  in  order  to  successfully  develop  the 
child's  individual  educational  potential.  Pursuant  to 
M.GJL.  c.71B,  §1,  no  child  shall  be  determined  to  be  a 
student  with  special  needs  solely  because  the  child's 
behavior  violates  the  school's  disciplinary  code.  Use  of 
the  word  disability  in  this  paragraph  shall  not  be  used  to 
provide  a  basis  for  labeling  or  stigmatizing  the  child  or 
defining  the  needs  of  the  child,  and  shall  in  no  way  limit 
the  services,  program,  and  integration  opportunities  pro- 
vided to  the  child."  M.G.L.  C.71B,  §1. 

The  source  of  the  difficulty  experienced  by  a  child 
with  special  needs  is  irrelevant  and  need  not  be  a  perma- 
nent disability,  as  long  as  the  difficulty  affects  the  child's 
ability  to  progress  in  school.  The  Massachusetts  legis- 
lature has  considered  modifying  this  definition.  The 
Department  of  Education  has  proposed  new  regulations 
and  "Guidelines"  for  implementation  of  the  new  stan- 
dard. 

8.  Town  of  Burlington  v.  Department  of  Education,  736 
F.2d  773  (1st  Cir.  1984). 

Also  see,  Board  of  Ed.  of  the  Hendrick  Hudson  Cen- 
tral School  District  v.  Rowley,  458  U.S.  176,  102  S.Ct. 
3034, 73  L.Ed.  2d  690  (1982).  In  this  case,  the  United 
States  Supreme  Court  concluded  that  a  child  who  was 
deaf  who  comprehended  only  fifty  percent  of  what 
occurred  in  class  but  who  was  progressing  from  grade  to 
grade  without  a  sign  language  interpreter,  would  not  be 
entitled  to  the  services  of  an  interpreter  in  her  classroom 
under  P.L.  94-142. 

9.  In  a  1988  memorandum  to  the  Office  for  Civil  Rights 
staff,  the  mandates  and  legal  standards  of  PJL.  94-142 
and  Section  504  were  compared.  OCR  explained  that  a 
school's  compliance  with  P.L.  94-142  is  one  way  to 
comply  with  Section  504 's  nondiscrimination  mandate 


in  the  areas  of  appropriate  education,  evaluation  and 
placement,  and  procedural  safeguards.  The  agency 
made  clear  that  OCR  was  obliged  to  make  "an  indepen- 
dent determination  with  respect  to  §504."  The  agency 
also  stated  that:  "While  compliance  with  certain  provi- 
sions of  the  EHA  [now  IDEA]  is  one  way  to  comply  with 
Section  504,  noncompliance  with  the  EHA  is  not  auto- 
matically noncompliance  with  §504.  Nor  is  compliance 
with  the  EHA  automatic  compliance  with  Section  504, 
except  for  those  sections  mentioned  specifically  in  the 
Section  504  regulations."  See  Office  of  Civil  Rights, 
OCR  Staff  Guidance  on  Distinctions  Between  Section 
504  and  the  Education  of  the  Handicapped  Act,  EHLR 
131:64, 69  (OCR  10/24/88). 

10.  David D.  v.  Dartmouth  School  Committee, 11 f5F.2d411 
(1st  Cir.  1985),  cert,  denied,  106  S.Ct.  1790  (1986). 

11.  34  CFR  300.302. 

12.  603  CMR  28.503;  34  CFR  §300.13. 

13.  ChristopherK., BSE  ANo£9-l$43.  The  hearing  officer 
also  found  that  additional  physician  services  and  other 
program  modifications  are  required  "reasonable  accom- 
modations" for  this  same  student.  A  federal  court  judge 
has  issued  preliminary  rulings  finding  that  the  hearing 
officer  had  the  authority  to  issue  such  orders  against  the 
Hospital  School  and  the  Department  of  Education.  School 
Committee  ofTewksbury,  et  al.  v.  Department  of  Public 
Health,  et  al.,  D.  Mass.  C.A.  No.  91-12727  (2/7/92). 

14.  Screening  is  a  brief  process  to  determine  whether  a  child 
needs  further  tests.  Screening  includes  gathering  infor- 
mation from  the  parent  about  the  child's  development, 
testing  and  previous  educational  services,  as  well  as 
checking  the  child's  health,  sight,  hearing,  and  ability  to 
talk  and  play. 

If  for  some  reason,  a  parent  has  not  heard  from  his 
child's  school  about  screening,  he  should  call  the  Super- 
intendent of  Schools  for  the  next  available  screening 
date. 

15.  603  CMR  28:306.0. 

16.  More  information  on  this  program,  is  available  from 
Disability  Law  Center  and  the  Center  for  Law  and 
Education  in  Cambridge,  Massachusetts.  (See  Appendix 
B  for  the  address.) 

17.  Prior  to  a  child  being  referred  for  an  evaluation,  a  school 
has  an  obligation  to  try  to  meet  the  child's  needs  within 
the  regular  education  program.  603  CMR  309.0.  A 
parent  need  not  accept  ineffective  efforts  to  teach  the 
child  in  regular  education.  Moreover,  a  child  who  would 
be  most  appropriately  served  in  a  mainstream  classroom 
may  receive  that  service  as  his  "special  education" 
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program  and  enjoy  the  protections  provided  by  the  state 
and  federal  statutes. 

18.  34  CFR  300.211-212. 

The  Massachusetts  Department  of  Education  has  signed 
an  interagency  agreement  with  the  Massachusetts  De- 
partment of  Social  Services  (DSS)  requiring  the  Depart- 
ment of  Education  to  establish  such  a  program ,  including 
training  for  educational  advocates.  Massachusetts  has 
been  directed  by  the  federal  government  to  fully  imple- 
ment the  Educational  Advocate  Program. 

19.  The  TEAM  consists  of  a  group  of  specially  trained 
people  and  the  parent(s),  who  determine  what  the  child 
can  do,  what  areas  she  is  having  difficulty.with,  and  what 
steps  will  be  taken  to  address  these  difficulties.  The 
chairperson  of  this  group  is  the  member  of  the  evaluation 
TEAM  who  runs  the  meetings  that  are  part  of  the 
evaluation  process.  He  organizes  all  forms  and  materials 
needed  for  the  child's  evaluation  and  helps  to  choose  and 
contact  any  needed  specialist. 

20.  603  CMR  28:319.0. 

21.  603  CMR  28:320.2(a);  34  CFR  300.13. 

22.  603  CMR  28:320.2(b). 

23.  603  CMR  28:320.3. 

24.  603  CMR  28:319.0. 

25.  A  child  of  14  years  of  age  or  older  has  a  right  to  attend 
the  meeting. 

26.  A  school  system  may  provide  an  appropriate  program  in 
one  of  three  ways:  1)  it  may  have  a  program  in  the  child's 
school  system,  2)  it  may  join  with  other  school  systems 
to  form  a  collaborative,  or  3)  it  may  pay  a  private  school 
or  other  agency  or  school  system  to  educate  the  child. 
For  some  students  in  institutions,  services  are  funded 
directly  by  the  state  Department  of  Education,  but  the 
municipality  then  contributes  through  a  reduction  in 
state  aid  to  that  municipality.  For  most  students,  services 
are  initially  paid  for  by  local  school  districts  with  much 
of  the  cost  reimbursed  by  state  and  federal  funds.  For 
students  in  residential  programs,  the  state  Department  of 
Education  pays  the  residential  portion  (up  to  50%  of  the 
total  cost)  directly  to  the  residential  school. 

27 .  State  and  federal  law  require  provision  of  an  individual- 
ized program  for  every  child  with  special  needs.  Proto- 
type definitions  may  not  be  used  to  limit  the  options  for 
children  who  are  considered  "difficult"  to  serve. 

28.  603  CMR  28:324  and  325. 

29.  603  CMR  28:325.2. 

30.  603  CMR  28:328;  34  CFR  300.503. 

3 1 .  For  example,  when  a  student  with  special  needs  reaches 
the  age  of  22  years  and  would  normally  be  ineligible  for 


special  education  under  the  law,  compensatory  educa- 
.  tion  may  be  required  to  make  up  for  a  denial  of  educa- 
tional opportunities  prior  to  the  student's  22nd  birthday. 
In  the  case  of  R.F.  v.  Wareham  Public  Schools,  OCR 
Complaint  No.  01-80-1047,  the  U.S.  Department  of 
Education's  Office  for  Civil  Rights  found  that  the  school 
district  had  violated  §504  by  failing  to  provide  a  student 
with  a  handicap  any  educational  services  at  some  times 
and  providing  only  unsatisfactory  services  at  others. 

In  response  to  litigation  brought  by  the  Disability  Law 
Center,  Stock  v.  Mass.  Hospital  School,  392  Mass.  205 
(1984),  the  S  J.C.  awarded  three  years  of  compensatory 
services  to  a  student  with  special  needs  who  had  been 
prematurely  graduated. 

32.  These  hearings  are  held  in  accordance  with  the  Mass. 
Administrative  Procedure  Act,  M.G.L.  C.30A,  and  Ex- 
ecutive Office  of  Administration  and  Finance  regula- 
tions, 801  CMR  1.01.  Hearings  usually  last  from  one  to 
three  full  days. 

33.  The  Department  of  Education  is  required  to  have  a  list  of 
free  or  low-cost  legal  services  available. 

34.  M.G.L.c.71B,§3. 

35.  The  30  day  limit  comes  from  M.G.L.  C.30A.  It  is 
arguable  that  a  longer  statute  of  limitations  applies,  but 
the  case  law  is  unclear. 

In  either  court,  the  judge  must  give  some  weight  to  the 
hearing  officer's  findings,  but  must  make  an  indepen- 
dent evaluation  based  on  the  "preponderance  of  the 
evidence." 

Although  M.G.L.  C.30A  appeals  to  superior  court  do 
not  allow  for  introduction  of  additional  evidence,  state 
and  federal  courts  have  recognized  that  20  U.S.C.  §  14 15 
requires  that  parents  be  given  the  opportunity  to  intro- 
duce evidence  at  this  stage.  However,  parents  may  not 
be  allowed  to  introduce  evidence  that  duplicates  evi- 
dence that  was  introduced  at  the  administrative  hearing, 
or  evidence  that  could  have  been  introduced  at  the 
hearing. 

36.  603  CMR  28:317. 

37.  603  CMR  28:331. 

38.  603  CMR  405. 

39.  Honig  v.  Doe,  484  U.S.  305, 108  S.Ct.  592, 98  L£d2d 
686(1988). 

40.  603  CMR  338.0. 

41.  603  CMR  338.1. 

If  the  IEPprovides  for  removal  of  the  child  from  his  class 
through  the  use  of  a  carefully  monitored  time-out  pro- 
gram that  is  part  of  a  comprehensive  behavior  modifica- 
tion program,  a  removal  consistent  with  this  plan  does 


74 


not  count  as  a  suspension  for  the  purposes  of  the  DOE 
policy. 

42.  If  a  new  program  is  designed  for  the  student,  it  must  be 
implemented  immediately  following  parental  approval. 
If  the  parents  are  not  happy  with  this  new  program,  they 
may  request  a  hearing  before  the  BSEA  or  mediation. 
For  more  details  on  the  procedures,  see  the  discussion  at 
pages  69-70. 

A  school  district  can  always  seek  a  court  order  permit- 
ting the  school  district  to  change  the  student's  placement 
based  on  proof  that  the  student's  presence  in  school 
presents  a  substantial  likelihood  of  injury  to  the  student 
or  to  others.  The  burden  of  proof  is  on  the  school  district. 

43.  It  is  Disability  Law  Center's  position  that  any  suspension 
of  a  child  with  a  disability,  if  it  exceeds  10  days,  violates 
P.L.  94-142. 

44.  The  school  must  comply  with  procedures  required  by  the 
U.S.  Supreme  Court  in  Goss  v.  Lopez,  419  U.S.  565 
(1975),  which  involved  suspension  of  regular  education 
students.  This  case  established  students'  rights  to  certain 
minimal  due  process  protections  where  school  officials 
seek  to  impose  a  suspension  of  up  to  10  days.  In  such 
cases  the  student  is  entitled  to  an  oral  or  written  notice  of 
the  charge(s),  an  explanation  of  the  basis  for  the  accusa- 
tions, and  an  opportunity  to  present  his  version  of  the 
facts.  The  school  must  provide  the  student  with  notice 
and  hearing  prior  to  suspending  him  unless  the  student's 
presence  at  school  endangers  property  or  people,  or 
threatens  to  disrupt  the  academic  process.  If  immediate 
suspension  is  justified,  the  notice  and  hearing  must 
follow  as  soon  as  possible.  The  Court  also  indicated  that 
a  student  would  be  entitled  to  more  protections  if  he  were 
going  to  be  expelled  for  more  than  10  days. 

45.  The  Americans  With  Disabilities  Act  may  be  used  to 
redress  discrimination  faced  by  aperson  with  a  disability 
by  a  state  licensing  board,  a  standardized  testing  facility, 
or  a  private  organization  designated  to  administer  a  test 
such  as  the  bar  examination. 

46.  Title  II  of  the  ADA  applies  to  all  activities  of  state  and 
local  government,  including  public  colleges  and  univer- 
sities, and  Title  IE  applies  to  privately  operated  public 
accommodations  and  services,  which  include  private 
educational  institutions.  For  a  more  complete  discussion 
of  the  ADA's  requirements  for  public  accommodations 
see  pages  19-21. 

47.  34  CFR  104.3(k)(3). 

48.  42  U.S.C.  §12131(2);  28  CFR  35.104. 

49.  442  U.S.  397, 99  S.Ct.  2361, 60  L£d.2d  980  (1979). 

50.  See,  e.g.,  Pushkin  v.  Regents  of  the  University  of  Colo- 


rado, 658  F.2d  1372  (10th  Or.  1981). 

51.  Alexander  v.  Choate,  469  U.S.  287,  300  (1985),  citing 
Davis,  at  412-413. 

ED's  §504  regulations  mention  the  term  "reasonable 
accommodation"  only  in  the  context  of  employment 
practices.  However,  the  regulations  do  discuss  the 
concept  of  "academic  adjustment"  which  is  a  form  of 
reasonable  accommodation.  Moreover,  the  applicabil- 
ity of  the  concept  of  reasonable  accommodation  has 
developed  in  case  law  involving  the  rights  of  students. 
See  Tatro  v.  State  of  Texas,  625  F.2d  557  (5th  Cir.  1980), 
off  don  other  grounds  468  U.S.  883  (1984);  Camenisch 
v.  University  of  Texas,  616  F.2d  127  (5th  Cir.  1980), 
vacated  and  remanded  on  other  grounds,  451  U.S.  390 
(1981). 

52.  34  CFR  104.42(b)(4). 

53.  34  CFR  104.42(b)(2);  42  U.S.C.  §12182(b)(2)(A)(i). 
54    34  CFR  104.42(b);  28  CFR  36.309. 

55.  34  CFR  104.44(a);  42  U.S.C.  §12 182(b)(1)(B). 

56.  34  CFR  104.44(a).  Section  504's  regulations  provide 
that  modifications  may  include  allowing  a  student  extra 
time  to  complete  a  degree  requirement,  substituting  a 
required  specific  course  with  another  course,  and  adapt- 
ing the  way  in  which  courses  are  conducted. 

Educational  institutions  are  also  prohibited  from  im- 
posing rules  that  have  the  effect  of  limiting  the  participa- 
tion of  persons  with  disabilities,  such  as  the  prohibition 
of  tape  recorders  in  classrooms  or  of  guide  dogs  in 
campus  buildings.  34  CFR  104.44(b). 

57.  34  CFR  104.44(c);  28  CFR  36.309. 

See  Wynne  v.  Tufts  University  School  of  Medicine,  932 
F.2d  19(lstCir.  1991);  rehearing,  1992  U.S. DistLEXIS 
2629  (D.Mass.  1992). 

58.  34  CFR  104.44(d)(1);  28  CFR  302(b)(2)(A)(iii). 

The  regulations  provide  that  auxiliary  aids  may  include, 
but  are  not  limited  to,  taped  texts,  interpreters  for  hearing 
impaired  individuals,  readers  for  visually  impaired  indi- 
viduals, and  classroom  equipment  adapted  for  use  by 
students  with  manual  impairments.  34  CFR  104.44(d)(2). 

59.  See  Camenisch  v.  University  of  Texas,  616  F.2d  1 27  (5th 
Cir.  1980),  vacated and remanded on  other  grounds ,451 
U.S.  390  (1981);  Barnes  v.  Converse  College,  436  F. 
Supp.  635  (D.S.C.  1977);  Crawford  v.  University  of 
North  Carolina,  440  F.  Supp.  1047  (M.D.N.C.  1977); 
U.S.  v.  Board  of  Trustees  of  Univ.  of  Alabama,  908  F.2d 
740  (11th  Cir.,  1990). 


75 


IX.  MISCELLANEOUS  LAWS 


A.  Title  IV  of  the  ADA:  Telecommunications  C.  Jury  Duty 

Relay  Services  for  Individuals  with  Hearing  and  in  1981,  the  Massachusetts  legislature  enacted  a  statute 

Speech  Impairments  prohibiting  the  exclusion  of  individuals  from  jury  service  on 

The  ADA  requires  all  companies  offering  telephone  service  the  basis  of  physical  handicap.   "Physically  handicapped 

to  the  general  public  to  provide,  by  July  26, 1993,  intrastate  persons  shall  serve  except  where  the  court  finds  such  service 

and  interstate  telephone  relay  services  to  individuals  who  use  is  not  feasible."6 

telecommunications  devices  for  the  deaf  (TDD's)  or  similar        in  1982,  the  state  legislature  enacted  a  statute  providing 

devices.1  Local  and  long-distance  telephone  companies  are  that  "[a]  translator  may  assist  a  deaf  juror  during  the  juror 

required  to  provide  these  services  every  day  of  the  week,  24  orientation  program,  the  juror's  welcome  and  the  judicial 

hours  per  day.2  New  England  Telephone  began  operating  a  discretion  hearing.  As  a  matter  of  discretion,  the  court  may 

Massachusetts  TDD  Relay  Center  in  January,  1991.  The  toll-  permit  a  translator  to  assist  a  deaf  juror  during  the  trial  after 

free  telephone  number  is  1-800-439-2370  (Voice  or  TDD),  a  determination  of  the  competency  of  the  translator...  and 

For  further  information,  contact  the  Relay  Center  Manager,  may  permit  a  translator  to  be  present  and  assist  a  deaf  juror 

New  England  Telephone  (Appendix  B).  The  Act  also  re-  during  the  deliberations  of  the  jury..."  7 
quires  providers  of  these  services  to  guarantee  individuals 

who  use  relay  services  confidentiality  of  their  calls,  and  D.  Interpreters  for  Hearing-impaired  Individuals 

prohibits  providers  from  charging  rates  that  are  greater  than  in  Court  Proceedings  and  Arrest 

the  rates  charged  for  direct-dial  calls.3  A  person  who  is  deaf  or  hearing-impaired  is  entitled  to  a 

The  ADA  also  requires  that  federally  funded  television  qualified  interpreter8  in  any  proceeding  in  any  court  if  he  is 

public  service  announcements  be  closed  captioned  so  that  the  a  party  or  a  witness  or  if  the  proceeding  involves  his  child  and 

verbal  content  can  be  read.4  the  child  is  a  juvenile.9  A  person  who  is  deaf  or  hearing- 
impaired  is  also  entitled  to  an  interpreter  in  any  proceeding 

B.  Handicapped  Plates  and  Placards  she  has  before  an  executive  or  legislative  board,  commission, 
Handicapped  plates  or  placards  are  available  to  people  with  agency,  bureau,  committee  or  other  body  of  the  state  or 
disabilities  who  need  to  minimize  the  distance  between  a  car  political  subdivisions.  The  person  may  waive  her  right  to  an 
and  their  ultimate  destination,  or  need  to  use  a  designated  interpreter,  but  failure  to  request  an  interpreter  cannot  be 
parking  space  in  order  to  get  from  the  car  to  a  wheelchair  or  deemed  a  waiver. 10 

other  assistive  device.  Plates  are  available  to  a  person  who  is        Whenever  a  deaf  or  hearing  impaired  individual  is  arrested 

licensed  to  drive  and  is  the  registered  owner  of  a  motor  for  a  criminal  offense,  the  arresting  officer  is  obligated  to 

vehicle.    A  placard,  a  movable  card  with  the  registration  procure  and  arrange  payment  for  a  qualified  interpreter 

number,  name,  and  photograph  of  the  person  with  the  disabil-  during  any  interrogation,  warning,  notification  of  rights,  or 

ity,  can  be  used  in  any  non-commercial  motor  vehicle  in  taking  of  a  statement  This  right  to  an  interpreter  may  be 

which  the  person  is  travelling.  waived.  No  response  by  a  deaf  or  hearing-impaired  person 

To  be  eligible  for  either  plates  or  a  placard,  a  person  must  may  be  used  against  him  in  any  criminal  proceeding  unless  it 

have  a  disability  which  substantially  impairs  or  interferes  was  made  or  elicited  through  a  qualified  interpreter  and  was 

with  mobility  and  which  is  expected  to  do  so  for  the  foresee-  made  "knowingly,  voluntarily  and  intelligently  or,  in  the  case 

able  future.5  Applications  are  available  from  the  Massachu-  of  waiver  of  interpreter,  unless  the  court  makes  a  special 

setts  Registry  of  Motor  Vehicles.  If  an  application  is  denied,  finding  that  any  statement  made  by  such  deaf  or  hearing- 

the  applicant  may  request  a  review  by  a  Medical  Resolution  impaired  person  was  made  knowingly,  voluntarily  and  intel- 

Committee  consisting  of  three  people,  one  of  whom  is  a  ligently."11 

representative  of  the  disability  community.  An  applicant  has  In  a  criminal  proceeding  where  counsel  has  been  appointed 
further  rights  of  appeal  to  the  Registrar  of  Motor  Vehicles,  the  to  represent  an  indigent  defendant  who  is  deaf  or  hearing- 
Board  of  Appeal  on  Motor  Vehicle  Liability  Policies  and  impaired,  the  court  is  obligated  to  provide  a  qualified  inter- 
Bonds,  and  to  a  state  superior  court.  preter  to  assist  in  communication  with  counsel  in  all  phases 

of  the  preparation  and  presentation  of  the  case.12 

77 


NOTES 

1.  ADA,  §401 .  This  section  of  the  ADA  amends  Tide  H  of  mation  regarding  implementation  of  Title  IV  in  Massachu- 
the  Communications  Act  of  1934  (47  U.S.C.  §201  et  seq.),  setts,  contact  the  Massachusetts  Commission  for  the  Deaf 
which  is  implemented  by  the  Federal  Communications  Com-  and  Hard  of  Hearing  (Appendix  B). 

mission  (FCC).  The  rights,  remedies,  and  procedures  gov-  5.  The  Massachusetts  Registry  of  Motor  Vehicles  regula- 

eming  otherportions  of  the  Communications  Act  of  1934  are  tions  for  Handicapped  Plates  and  Placards  are  at  540  CMR 

applicable  to  the  "telecommunications"  portion  of  the  ADA.  17.00  (9/16/88).  The  U.S.  Department  of  Transportation,  in 

Victims  of  discrimination  under  this  title  may  be  entitled  to  concert  with  other  federal  agencies,  has  issued  regulations 

injunctive  relief  and  damages.  47  U.S.C.  §207.  Moreover,  establishing  a  uniform  national  system  of  parking  for  indi- 

willful  violators  of  this  title  may  be  subject  to  criminal  viduals  with  disabilities.  These  rules  provide  "guidelines" 

penalties,  including  fines  of  up  to  $  10,000  and  imprisonment  for  state  systems  of  parking.  The  federal  rules  are  published 

§501  et  seq.  at  56  Federal  Register  10328  (3/1 1/91). 

Regulations  implementing  this  section  of  the  ADA  are  at  6.  M.G.L.  c.  234A,  §3. 

47  CFR  Part  64F,  56  Fed.  Reg.  3673 1  (8/1/91),  and  47  CFR  7.  M.G.L.  c.  234A,  §69. 

Part  0, 56  Fed.  Reg.  36729  (8/1/91).  8.  "Qualified  interpreter"  is  defined  as  "a  person  skilled  in 

The  term  "TDD,"  which  has  generally  replaced  the  term  sign  language  or  oral  interpretation  and  transliteration,  [who] 

"TTY,"  has  itself  been  superseded  in  FCC  regulations  by  the  has  the  ability  to  communicate  accurately  with  a  deaf  or 

term  "TT,"  "Text  Telephone."  hearing  impaired  person  and  is  able  to  translate  information 

2.  ADA  §401(d).  to  and  from  such  hearing-impaired  person. ..."  M.G.L.  221, 

3.  Id.  §92A. 

4.  Id.,  §402.  This  section  of  the  ADA  amends  section  711  of  9  M.GX.c.221,  §92A. 
the  Communications  Act  of  1934,  47  U.S.C.  §611.  Addi-  10.  Id. 

tional  information  concerning  Title  IV  of  the  ADA  may  be  1 1.  Id.  The  Massachusetts  Supreme  Judicial  Court's  inter- 
obtained  by  calling  the  FCC's  Information  Line  for  the  ADA:  pretation  of  M.G.L.  c.  22 1 ,  §92A,  as  applied  in  an  arrest  for 
(202)  634- 1800  (Voice),  (202)  634- 1855  (TDD).  Forinfor-  drunk  driving,  is  given  in  Massachusetts  v.  Kelley,  535 

N.E.2d  1252  (Mass.  1989). 

12.  M.G.L.  c.  221,  §92A. 
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Appendix  A:  Model  Complaint  Form 


APPENDIX  A 


What  follows  is  a  model  complaint  form  which  may  be 
used  to  make  a  handicap  discrimination  complaint  to  a  state  or  federal 
agency . 

This  complaint  form  is  adapted  from  a  form  used 
generally  by  the  Office  for  Civil  Rights  for  any  discrimination  complaint 
(e.g.,  discrimination  based  on  race,  sex,  religion  or  handicap).  Before 
completing  this  form,  the  complainant  should  consult  the  applicable 
section  of  this  Handbook,  and  may  want  to  contact  the  federal  or  state 
agency  to  determine  whether  any  additional  information  or  statements 
should  be  included  on  the  complaint  form. 

If  you  are  disabled  and  would  like  assistance  with 
respect  to  your  claim  of  discrimination  on  the  basis  of  handicap,  you  may 
call  or  write: 

Disability  Law  Center,  Inc. 

11  Beacon  Street 

Suite  925 

Boston,   MA  02108 

tel.#  (617)  723-8455  (Voice  or  TTY) 


CONPLAINT  FORM 


FOR  PERSONS  SUBJECT  TO  DISCRIMINATION  ON  THE  BASIS  OF  HANDICAP 


1.     Name  (Mr/Ms): 

Tlalt3 (first) 


Street  Address :_ 
City  and  State :_ 
Phone  Number: 


2.  In  the  event  this  office  is  unable  to  locate  you  to  discuss  this 
complaint,  please  provide  the  following  information  concerning  a 
person  who  knows  where  to  contact  you: 
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Name  (Mr/Ms): 


Street  Address :_ 
City  and  State :_ 
Phone  Number: 


3.  Were  you  discriminated  against  because  of  handicap? 
Yes_ No_ 

4.  Who  do  you  allege  discriminated  against  you?  Give  the  name  of  the 
institution,  program,  and/or  individual: 

Name: 


Street  Address :_ 
City  and  State :_ 


Department/Organization  Unit:_ 
Program: 


Individual : 


(Name)  (Title) 

5.  Have  you  filed  a  complaint  with  respect  to  this  matter  with  any  other 
Federal,  State  or  local  government  agency?  Yes No 

If  "yes,"  name  of  Agency 


Month Day Year 


If  not,  do  you  intend  to  file  with  another  agency?  Yes No_ 

Agency . 

Street  Address 


City  and  State_ 
Zip  Code 


Have  you  pursued  resolution  of  your  complaint  through  the  internal 
grievance  procedure  at  your  institution?  Yes No 

(Note:  It  is  not  required  that  you  pursue  your  complaint  through  the 
institution's  internal  grievance  procedure.) 
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If  the  answer  is  "yes,"  what  is  the  status  of  your  complaint  in  the 
grievance  procedure. 


6.  Have  you  or  do  you  intend  to  file  this  complaint  with  a  lawyer? 
Yes No 

If  "yes,"  Name  of  Lawyer 

Address 


7.  In  order  to  determine  if  you  have  filed  a  complaint  in  a  timely 
manner,  the  following  information  is  requested: 

a.         On  what  date(s)  did  the  action  complained  of 
occur? 


b.         When  were  you  first  aware  that  you  were  being  treated  in 
a  discriminatory 
manner? 


What  is  the  most  recent  date  at  which  you  experienced 

alleged  discriminatory 

treatment? 


8: 


(Note:  Normally  you  must  file  a  complaint  within  180 
days  of  the  most  recent  date  at  which  you  experienced 
discriminatory  treatment.) 

8.  Describe  the  specific  issue(s)  in  your  complaint. 


Please  circle  one  or  more  of  the  following  if  applicable: 
a.         Student  Complaint  Issues: 


01  -  Admissions 

02  -  Grading 

03  -  Dismissal 

04  -  Recruitment 

05  -  Athletics 


06  -  Student  Employment 

07  -  Qualified  Handicap 

08  -  Student  Counseling 

09  -  Housing 

10  -  Other 


b.    Employment  Oomplaint  Issues: 

01  -  Salary  Inequity 

02  -  Nepotism 

03  -  Tenure 

04  -  Promotion 


05  -  Recruitment  (Hiring) 

06  -  Termination  (Dismissal) 

07  -  Qualified  Handicap 

08  -  Retaliation/Harassment 

09  -  Other 


Services  Complaint  Issues: 

01  -  Failure  to  Provide  05 

Any  Services  06 

02  -  Termination  of  Services  07 

03  -  Inaccessible  Services  08 

04  -  Segregated  Services 


Unequal  Services 
Qualified  Handicap 
Retaliation/Harassment 
Other 
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Describe  in  detail  the  allegedly  discriminatory  conduct 


84 


(If  more  space  is  required  to  answer  this  or  any  other  question  on 
this  form,  attach  additional  sheets.) 

In  describing  such  discriminatory  conduct,  it  may  be  helpful  if 
you  could  also  answer  the  following  questions: 

a.    Are  other  persons  with  the  same  (or  similar)  handicap  as  you 
treated  in  the  same  allegedly  discriminatory  manner  by  the 
particular  Institution,  program,  or  individual?  Please 
explain. 


b.    Have  persons  who  are  not  handicapped  been  treated 

differently  from  you  in  this  matter?  Please  explain. 
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c.    Has  the  institution  given  you  any  explanation  for  its 
conduct  or  actions?  Yes No 

If  yes,  please  state  all  such  explanations. 


d.    How  do  you  view  the  explanation  given  to  you  by  the 
institution? 


10.    Submit  any  written  materials,  data,  or  other  documents  which  you 
think  are  relevant  to  your  complaint. 


Signature  Date 


Signature  >       Date 


Appendix  B: 

Directory  of  Resources  for 

Persons  with  Disabilities 


Architectural  Access  Board 

One  Ashburton  Place.  Room  1300 
Boston,  MA  02108 
(617)  727-0660 

Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB) 

330  C  Street.  S.W.,  Room  1010 

Washington,  D.C.  20202 

(202)  472-2700  (Voice  and  TDD) 

Bureau  of  Special  Education  Appeals  (BSEA) 

Massachusetts  Department  of  Education 
1385  Hancock  Street.  4th  Floor 
Quincy,  MA  02169 
(617)  770-7498 

Center  for  Law  and  Education 

955  Massachusetts  Avenue 
Cambridge,  MA  02139 
(617)876-6611 

Committee  for  Public  Counsel  Services 

80  Boylston  Street,  Suite  600 
Boston,  MA  02116 
(617)482-6212 

Disability  Law  Center,  Inc. 

1 1  Beacon  Street,  Suite  925 
Boston,  MA  02108 
(617)  723-8455  (Voice  and  TDD) 
(800)  872-9992 

21  South  Sixth  Street 
New  Bedford,  MA  02740 

(508)  996-8576  (Voice  and  TDD) 
(800)  244-9023 

22  Green  Street 
Northampton,  MA  01060 
(413)  584-6337  (Voice) 
(413)  586-6024  (TDD) 
(800)  222-5619 

Equal   Employment  Opportunity  Commission 

(EEOC) 
10  Causeway  Street 
Boston,  MA  02222 
(617)  565-3200 


Equal  Employment  Opportunity  Commission 
Office  of  Review  and  Appeal 

1801  L  Street,  N.W. 
Washington,  D.C.  20507 
(202)  663-4900 

Job  Accommodation  Network 

West  Virginia  University 

809  Allen  Hall 

P.O.  Box  6123 

Morgantown,  W.Va.  26506-6123 

1-800-JAN-PCEH  (1-800-526-7234) 

Massachusetts  Commission 
Against  Discrimination  (MCAD) 

One  Ashburton  Place 
Boston,  MA  02108 
(617)  727-3990 

236  Dwight  Street 
Springfield,  MA  01 103 
(413)739-2145 

Massachusetts  Commission  for  the  Blind  (MCB) 
88  Kingston  St. 
Boston,  MA  021 11-2202 
(617)  727-5580 

Massachusetts  Commission  for  the 
Deaf  and  Hard  of  Hearing  (MCDHH) 

600  Washington  Street,  Suite  600 

Boston,  MA  021 11 

(617)727-5106 

(800)  822-1 155  (Voice  and  TDD) 

Massachusetts  Department  of 

Mental  Health  (DMH) 

Office  of  the  Special  Assistant  for  Human  Rights 

25  Stanford  St., 
Boston,  MA  02 114 
(617)  727-5600,  ext  420 

Massachusetts  Department  of 
Mental  Retardation  (DMR) 
Office  for  Human  Rights 

160  N.  Washington  St., 
Boston,  MA  021 14 
(617)  727-5608 


Massachusetts   Disabled 
Commission  (DPPC) 

2  Boylston  St.,  Room  206 
Boston,  MA  02116 
(617)  727-6465 


Persons   Protection 


88 


Massachusetts  Office  of  Quality  Assurance 
for  Mental  Retardation  Consent  Decrees 

Leverett  Saltonstall  Building 
100  Cambridge  St.,  Room  1103 
Boston,  MA  02202 
(617)727-0517 

Massachusetts  Office  on  Affirmative  Action 

One  Ashburton  Place 
Boston,  MA  02108 
(617)  727-7441 

Massachusetts  Office  on  Disability  (MOD) 

One  Ashburton  Place 

Boston,  MA  02108 

(617)  727-7440  (Voice  and  TDD) 

Massachusetts  Rehabilitation  Commission  (MRC) 

Fort  Point  Place 
27-43  Wormwood  St., 
Boston,  MA  02210-1606 
(617  727-2183 

Mental   Health    Legal   Advisors   Committee 
(MHLAC) 

11  Beacon  SL,  Suite  925 
Boston,  MA  02108 
(617)  723-9130 

Mental  Health  Protection  and  Advocacy  Project 
Center  for  Public  Representation 

22  Green  St., 
Northampton,  MA  01061 
(413)  584-1644,  ext  265 

Nursing  Home  Ombudsman's  Office 
Massachusetts  Department  of  Elder  Affairs 

38  Chauncy  SL, 
Boston,  MA  021 11 
(617)  727-7273 

Office  for  Civil  Rights 

U.S.  Department  of  Education 

John  W.  McCormack  Post  Office  and  Courthouse 

Room  222 

Boston,  MA  02109^557 

(617)  223-9667 

Office  for  Civil  Rights 

U.S.  Department  of  Health  and  Human  Services 

J.F.K.  Federal  Building,  Room  1875 
Boston,  MA  02203 
(617)  565-1340 


Office  of  Federal  Contract  Compliance  Programs 

(OFCCP) 

Massachusetts  Area  Office 

U.S.  Department  of  Labor 

Room  810,  J.W.  McCormack  Post  Office 

and  Courthouse 

Boston,  MA  02109 

(617)  223-9792 

Office  of  Federal  Contract  Compliance  Programs 
Regional  Office,  Region  I 

U.S.  Department  of  Labor 

1  Congress  Street,  11th  Floor 
Boston,  MA  021 14 

(617)  565-2055 

N.  Neal  Pike  Institute  on  Law  and  Disability 

Boston  University  School  of  Law 
765  Commonwealth  Ave. 
Boston,  MA  02215 
(617)  353-2904  (Voice  and  TDD) 

New  England  Telephone  Co. 

Relay  Center  Manager 

2  Maple  Street 
Marlboro,  MA  01752 

(800)  439-2370  (Voice  and  TDD) 

U.S.  Department  of  Agriculture 
Office  of  Advocacy  and  Enterprise 

[ADA  Title  II  Complaints  (Public  Services)] 
Complaints  Adjudication  Division 
Room  1353,  South  Building 
14th  and  Independence  Ave.,  S.W. 
Washgton,  DC  20250 

U.S.  Department  of  Education 
Office  for  Civil  Rights 

[ADA  Title  II  Complaints  (Public  Services)] 
330  C  St.,  S.W.,  Suite  5000 
Washington,  DC  20202 

U.S.  Department  of  Health  and  Human  Services 
Office  for  Civil  Rights 

[ADA  Tide  II  Complaints  (Public  Services)] 
330  Independence  Ave.,  S.W. 
Washington,  DC  20201 
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U.S.  Department  of  Housing 

and  Urban  Development 

Office  of  Fair  Housing  and  Equal  Opportunity 

10  Causeway  Street 

Boston,  MA  02222 

(617)  565-5308  (Voice);  (617)  565-5453  (TDD) 

U.S.  Department  of  Housing 

and  Urban  Development 

Assistant  Secretary  for  Fair  Housing  and  Equal 

Opportunity 

[ADA  Title  II  Complaints  (Public  Services)] 
451  7th  St.,  S.W.,  Room  1500 
Washington,  DC  20410 

U.S.   Department  of  the  Interior 
Office  of  the  Secretary 
Office  for  Equal  Opportunity 

[ADA  Title  II  Complaints  (Public  Services)] 
18th  and  C  Streets,  N.W. 
Washington,  DC  20547 

U.S.   Department  of  Justice 
Civil  Rights  Division 
Coordination  and  Review  Section 

[ADA  Title  II  Complaints  (Public  Services)] 
P.O.Box  66118 
Washington,  DC  20035-6118 


U.S.   Department  of  Justice 

Office  on  the  Americans  with  Disabilities  Act 

Civil  Rights  Division 

[ADA  Title  in  Complaints  (Public  Accommodations)] 
P.O.  Box  66738 
Washington,  DC  20035-9998 

U.S.  Department  of  Labor 
Directorate  of  Civil  Rights 

[ADA  Title  II  Complaints  (Public  Services)] 
200  Constitution  Ave.,  N.W.,  Room  N-4123 
Washington,  DC  20210 

U.S.  Department  of  Transportation 
Office  of  Consumer  Affairs 

400  7th  Street,  S.W. 
Washington,  D.C.  20590 
(202)  366-2220 

U.S.  Department  of  Transportation 
Office  of  the  Secretary 
Office  for  Civil  Rights 

[ADA  Tide  II  Complaints  (Public  Services)] 
400  7th  St.,  S.W.,  Room  10215 
Washington,  DC  20590 
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Index 


INDEX 


TOPICS 

AAB,  see  -  Massachusetts  Architectural  Access  Board 

ADA,  see  -  Americans  with  Disabilities  Act 

ADAAG,  see  -  American  with  Disabilities  Act  Accessibility  Guidelines  for  Buildings  and  Faculties 

administrative  agency,  examples,  5 

affirmative  action,  9313436,37,46,59 

AIDS,  33,46 

Air  Carrier  Access  Act  of  1986, 1,28 

air  travel,  see  -  Air  Carrier  Access  Act 

alcohol  use,  32 

Amendment  Article  114,  Mass.  Constitution,  13,13,22,2531.45,46,67 

Americans  with  Disabilities  Act  of  1990  (ADA)-  generally  1,9,19 

Accessibility  Guidelines  for  Buildings  and  Facilities  (ADAAG),  15,16 

compensatory  damages,  45 

drug  use,  32 

employment,  31-45 

enforcement,  44 

exemptions  from  protection,  19 

medical  examinations,  38 

post-secondary  education,  67,71,72 

prohibitions,  20 

proving  discrimination,  38-40 

public  accommodation,  19-21 

qualified  handicapped  individual  (qualified  person  with  a  disability),  34 

reasonable  accommodation,  34 

Title  1, 231-35 

Title  II,  2,10,12,13,15,21,25 

programs  of  state  &  local  government,  12,15 

enforcement,  12,15 

public  transportation,  25-27 

Title  III,  2,16,19,21,25 

privately  owned  buildings,  16,26 

privately  operated  public  transportation,  25,27-28 

enforcement,  16 

Title  IV,  2,77 
anatomical  loss,  32 
appeal  -  generally,  6 

Chapter  15  IB,  42 

Federal  Fair  Housing  Act,  59 

Individual  Education  Plan  (IEP),  68-70 

Section  501, 43 
Architectural  Access  Act  (Mass.),  3,17 
Architectural  Access  Board  (AAB)  (Mass.),  3,17 

Architectural  and  Transportation  Barriers  Compliance  Board  ( ATBCB),  9,15,  Appendix  B 
Architectural  Barriers  Act  of  1968  (Federal),  9,1536 
architectural  barriers 

generally,  15,16,26 

removal,  19,20,27 
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see  also: 

Architectural  Access  Act 

Architectural  Barriers  Act  of  1968 

Rehabilitation  Act  of  1973,  Section  502 
association  with  an  individual  with  a  disability,  2037 

ATBCB,  see  -  Architectural  and  Transportation  Barriers  Compliance  Board 
attorney's  fees,  23,8,9,12,13,21,22,45,46,59 
auxiliary  aids,  10,19,20,21,27,72 

back  pay,  45 

block  grant,  12 

BFOQ,  see  -  bona  fide  occupational  qualification 

bona  fide  occupational  qualification  (BFOQ),  39 

BSEA,  see  -  Bureau  of  Special  Education  Appeals 

Bureau  of  Special  Education  Appeals  (BSEA),  69,  Appendix  B 

appeals  process,  69 

denial  of  services,  69 

independent  evaluations,  69 

case  law,  defined,  5 

children  with  special  needs,  67 

Civil  Rights  Act  of  1866,  Sec.  1981, 13 

Civil  Rights  Act  of  1964, 1138,40 

Civil  Rights  Act  of  1968,  Title  VIII,  133 

Civil  Rights  Act  of  1991, 40,45 

Civil  Rights  Restoration  Act  of  1988, 9 

class  action,  41 

colleges  and  universities,  10 

communicable  diseases,  33 

compensatory  damages,  12,28,45 

complaint 

de  novo,  42 

defined,  5 

filed  with  airlines,  28 

filed  with  the  Architectural  Access  Board,  17 

filed  with  EEOC,  44 

filed  with  federal  agencies,  generally,  11,12-13,40-44 

filed  with  Federal  Aviation  Administration,  28 

filed  with  the  Office  for  Civil  Rights,  12 

filed  with  MCAD,  22,40 

filed  with  the  Office  for  Civil  Rights,  12 

filed  with  the  Office  of  Fair  Housing  and  Equal  Opportunity,  57 

filed  with  the  Office  of  Federal  Contract  Compliance  Programs  (OFCCP),  43 

filed  with  the  U.S.  Attorney  General  (Justice  Dept),  21 

model,  Appendix  A 

processed  under  Sec.  501, 31 

requirements,  7,11,41 

time  limits,  42,43,44 
confidentiality  of  disability,  36 
constitutions  -  defined,  5 
courses,  21 
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damages  -  generally,  6,12^1,4439 

attorney's  fees,  23,8,9,12,13,21,22,45,46,59 

back  pay,  45 

compensatory  damages,  12,28,45 

front  pay,  45 

pain  and  suffering,  28 

punitive  damages,  12,13,22,45,59,60 
"demand-responsive"  transportation  systems,  26 
de  novo  complaint,  42 

Department  of  Education  (ED),  9,12,13,69,70,71 
Department  of  Health,  Education,  and  Welfare  (HEW),  9 
Department  of  Health  and  Human  Services  (HHS),  9,10,11,12,13,15,37 
Department  of  Housing  and  Urban  Development  (HUD),  123335363739,60 
Department  of  Justice  (DOJ),  9,13,16,44 
Department  of  Labor  (DOL),  43,44 
Department  of  Transportation  (DOT),  25,26,28 
disability,  see  -  handicap 
direct  threat,  1933,54,61 
disclosure  of  your  disability,  35-36 
discriminatory  intent,  53 
disfigurement,  32 
disparate  impact,  38,40,61 
disparate  treatment,  3839 
disproportionate  cost  of  accommodation,  16,26 
DOJ,  see  -  Department  of  Justice 
DOL,  see  -  Department  of  Labor 
DOT,  see  -  Department  of  Transportation 

EAHCA  (Education  for  All  Handicapped  Children  Act),  see  -  Individuals  with  Disabilities  Education  Act  (IDEA) 

Early  Intervention,  67 

ED,  see  -  Department  of  Education 

education,  67-76 

appeals  process,  69 
discipline,  70 

examinations  and  courses,  21 
identifying  children  with  special  needs,  67 
Individual  Education  Plan  (IEP),  68 
post-secondary  education,  71,72 
Education  Amendments  of  1972, 12 
educational  advocate,  68 

EEOC,  see  -  Equal  Employment  Opportunity  Commission 

EHA  (Education  of  the  Handicapped  Act),  see  -  Individuals  with  Disabilities  Education  Act  (IDEA) 
emotional  distress,  12,22,44,45 
employment  discrimination  -  generally,  31-51 
pre-employment  inquiries,  37 
qualifications,  36 
see  also: 

Amendment  Article  114,  Mass.  Constitution 
Americans  with  Disabilities  Act,  Title  I 
Mass.  law,  Chapter  15  IB,  Sec.  4 
Mass.  law,  Executive  Order  246 
Rehabilitation  Act,  Sees.  503304 
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enforcing  law,  generally  5,7-8,11-13,16,17,22,28,4044 
Americans  with  Disabilities  Act,  12,21,44,72 
Chapter  15 IB,  General  Laws  of  Massachusetts,  40 

appeals,  42 

choice  of  forums,  42 

conciliation  agreement,  41 

content  of  complaint,  41 

enforcement  in  court,  42 

filing  complaint  with  MCAD,  40 

hearing,  41 

MCAD's  investigation,  41 

time  limits,  42 
Federal  Fair  Housing  Act,  57  _. 

administrative  law  judge  (ALT)  hearing,  59 

choice  of  forum,  59 

complaint  -  content  and  filing,  57 

conciliation,  58 

election  of  judicial  determination,  58 

enforcement,  59 

investigation  of  complaint,  58 

private  person  enforcement,  59 

referral  of  complaint,  58 

relief,  59 

review,  59 

statute  of  limitations,  59 
Section  501,  Rehabilitation  Act,  42 

appeals,  43 

contents  of  the  complaint,  43 

deadline  for  filing,  43 

initiating  a  complaint,  43 

judicial  enforcement,  43 

resolution  of  the  complaint,  43 
Section  503,  Rehabilitation  Act,  43 

deadline  for  filing,  44 

initiating  a  complaint,  43 

internal  review,  44 

resolution  of  the  complaint,  44 
Section  504,  Rehabilitation  Act,  11,72 
enforcing  rights  -  generally,  4,7 

charts  describing  laws,  rights,  and  remedies,  23 
complaint  (model),  Appendix  A 
deadlines,  7 
Equal  Employment  Opportunity  Commission  (EEOQ,  532343537,43,44 

Office  of  Review  and  Appeal,  43 
Equal  Rights  Law,  3,13,4546,53 
essential  functions 
defined,  7 
general,  343738 
examinations,  21 
Executive  Order  246, 31,46 
executive  orders,  defined,  5 
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Fair  Housing  Amendments  Act  -  generally,  2^3,54,55 

enforcement,  57-60 

exemptions,  54 

impossible  compliance,  57 

individuals  protected,  54 

inquiries  as  to  disability,  57 

zoning,  60 
FAPE,  see  -  "free,  appropriate  public  education" 
Federal  Aviation  Administration,  28 

federal  funds/financial  assistance,  9,10,12,13,15,21,3134,53,71 
"free,  appropriate  public  education"  (FAPE),  67 
"front  pay,"  45 

government  buildings,  15 

handicap  (disability),  defined,  632 
alcohol  and  drug  use,  32 
communicable  diseases,  33 
direct  threat  to  health  and  safety,  33 
physical  and  mental  impairments,  32 
severity  and  duration,  32 
health  and  safety  codes,  60 

HEW,  see  -  Department  of  Health,  Education  and  Welfare 
HHS,  see  -  Department  of  Health  and  Human  Services 
Housing  Bill  of  Rights,  13 
housing  construction  and  design,  56 
housing  discrimination  -  generally,  53-61 
enforcement,  57-60 
see  also: 

Amendment  Art.  114,  Mass.  Constitution 
Civil  Rights  Act  of  1968,  Title  VIII 
Fair  Housing  Amendments  Act 
Housing  Bill  of  Rights 
Rehabilitation  Act,  Sec.  504 

IDEA,  see  -  Individuals  with  Disabilities  Education  Act 
IEP,  see  -  Individual  Education  Plan 
illegal  drug  use,  193233,54,55,57 
impairments  -  physical  or  mental,  32 

duration,  32 

record  of,  34 

severity,  32 
impracticability  of  compliance,  17 
individual/private  lawsuit,  see  -  private  right  of  action 
Individual  Education  Plan,  68-70 

Individuals  with  Disabilities  Education  Act  (IDEA),  67-71 
injunctive  relief,  13,16,21,22,25,42,46,59 
intent  test,  53 
internal  grievance  procedures,  11 

jury  duty,  77 
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land  use  laws,  60 
landlord  obligations,  19 
legal  process  -  generally,  4,5 
legal  terms  -  generally,  4 
letter  of  findings,  11,13 
living  independently,  54 

major  life  activities,  632-34 
Massachusetts  Administrative  Procedure  Act,  42 
Massachusetts  Architectural  Access  Board  (AAB),  15-17,57,60 
Massachusetts  Bay  Transportation  Authority  (MBTA),  25 

Massachusetts  Commission  Against  Discrimination  (MCAD),  5,7,8,21,22,32,343536,3738,40,45,57 Appendix  B 
Chapter  15  IB  procedures, -40,41 
enforcement  system,  40 
Massachusetts  Commission  for  the  Deaf  and  Hard  of  Hearing  (MCDHH),  8,  Appendix  B 
Massachusetts  Discrimination  Law  Reporter  (MDLR),  40 
Massachusetts  law 

Amendment  Article  114,  Constitution,  13,13,22,2531,45,46,67 
employment,  45 
enforcement,  13 
post-secondary  education,  67,71 
Architectural  Access  Law,  3,17 
Chapter  533,  Mass.  Acts  of  1983, 1,2 
Chapter  722,  Mass.  Acts  of  1989, 3 
General  Laws  -  generally,  23 

Chapter  12,  sec.  11H-1, 13 
Chapter  22,  sec.  13, 3 
Chapter  93,  sec.  103, 3,13,45,4633 
attorney's  fees,  46 
housing  discrimination,  53 
injunctive  relief,  46 
punitive  damages,  46 
Chapter  151B,  231333738,40,4533,60 

compensatory  damages,  45 
drug  use,  33 

employment  discrimination,  36 
enforcement,  40-42 
housing  discrimination,  53-57,60 
proving  discrimination,  38-40 
punitive  damages,  45 
qualified  handicapped  individual,  34 
reasonable  accommodation,  34 
Chapter  151C,  67 
Chapter  272,  sees.  92A,  98, 3 
Chapter  766, 67-71 
Civil  Rights  Act,  see  -  Mass.  General  Laws,  Chapter  12,  sec.  11H-I 
Equal  Rights  Act,  see  -  Mass.  General  Laws,  Chapter  93,  sec.  103 
Executive  Order  246, 31,46 

Housing  Bill  of  Rights  Act  -  Chapter  722,  Mass.  Acts  of  1989  (codified  in  Chapter  15  IB),  53-57,60 
..  Public  Accommodations  Law,  19,21,25 
enforcement,  22 

places  of  public  accommodation,  21 
reasonable  accommodation,  21 
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Massachusetts  Office  of  Affirmative  Action,  46,  Appendix  B 

Massachusetts  Registry  of  Motor  Vehicles,  77 

"maximum  feasible  benefit,"  67 

"maximum  potential  development,"  67 

MBTA,  see  -  Massachusetts  Bay  Transportation  Authority 

MCAD,  see  -  Massachusetts  Commission  Against  Discrimination 

MDLR,  see  -  Massachusetts  Discrimination  Law  Reporter 

Medicaid,  10,11 

medical  examinations,  37 

Medicare,  10 

occupant  restrictions,  61 

OCR,  see  Office  for  Civil  Rights 

OFCCP,  see  -  Office  of  Federal  Contract  Compliance  Programs 

Office  for  Civil  Rights,  1237,73,  Appendix  B 

Office  of  Consumer  Affairs,  28 

Office  of  Fair  Housing  and  Equal  Opportunity,  12 

Office  of  Federal  Contract  Compliance  Programs  (OFCCP),  43,44,  Appendix  B 

pain  and  suffering,  28 
para  transit  systems,  25,26 
parking  space,  77 
plates  or  placards,  77 
post-secondary  education,  71-72 
"primary  function,"  6,26,27 
private  entity,  10,12,13,21 
private  right  of  action,  6,13,16,21,22,59 
privately  operated  public  transportation,  25,27-28 
program  access  requirements,  10 
prototypes  (educational),  68-69 
proving  discrimination,  38-40 
public  accommodations,  19-22 
definition,  19 
discrimination,  see: 

Americans  with  Disabilities  Act,  Title  III 

Amendment  Article  114,  Mass.  Constitution 

Mass.  General  Laws  Chapter  22,  sec.  13 

Mass  General  Laws  Chapter  272,  sees.  92A,  98 

Rehabilitation  Act,  Sec.  504 

standards  or  criteria,  20 
public  entities,  12,25,26 
public  funding,  15 
public  services  discrimination 
see: 

Americans  with  Disabilities  Act,  Title  II 

Amendment  Art  114,  Mass.  Constitution 

public  transportation 

Rehabilitation  Act,  Sec.  504 
public  transportation  -  generally,  25-28 

Americans  with  Disabilities  Act,  25 

demand  responsive  system,  26 

fixed  route  system,  25 

para  transit,  26 
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stations  and  facilities,  26 
commuter  rail  and  intercity  trains,  26 
privately  operated  public  transportation,  27-28 
program  accessibility,  10,26 
Section  504,  Rehabilitation  Act,  25 
state  laws,  25 
punitive  damages,  12,13,22,45,46,59,60 

qualified 
defined,  7 

loss  of  status,  36 
qualified  handicapped  person,  6,931,3234,37,41,55,71 

defined,  3234 

reasonable  accommodation 
education,  71 

generally,  733,34,3536,37,3839^3^4^5,71 
housing  discrimination,  55 
Mass.  Constitutional  Amendment,  13 
reasonable  modification,  56 
Rehabilitation  Act  of  1973  -  generally,  1,931 
drug  use,  33 
employment,  36 
proving  discrimination,  38-40 
qualified  handicapped  individual,  34 
reasonable  accommodation,  34 
Section  501  (federal  agencies),  1,2,93134 

compensatory  damages,  45 
employment  discrimination,  3132363738 
enforcement,  42 
Section  502  (federal  buildings),  15 
Section  503  (federal  contractors),  1,2,93134 

employment  discrimination,  31323637 
enforcement,  43 
Section  504  (federal  agencies,  recipients  of  federal  financial  assistance),  1,2,6,9,10,11,12,13,15,21,25,2831, 

323537383334 
employment  discrimination,  313237 
enforcement,  11 

federally  funded  programs/assistance,  9,15 
housing  discrimination,  53-61 
medical  examination,  38 
post-secondary  education,  67,71,72 
program  access  requirements,  10 
programs  by  state  &  local  government,  12 
public  transportation,  25 
reasonable  accommodation,  35 
Section  505  (remedies,  procedures),  9 
regulations  -  defined,  5 
related  services,  67 
remedies,  6,9 

see  also: 
damages 
injunctive  relief 
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restrictive  covenants,  60 
risk  to  self  or  others,  39 
"right  to  sue"  letter,  42 


safety  codes,  see  -  health  and  safety  codes 
segregated  services  or  facilities,  20 
sign  language  interpreter,  8,10,20,77 
special  education,  67-76 
state  agencies,  46 
state  law,  see  -  Massachusetts  law 
statutes,  defined,  5 
stay  put"  provision,  70 
structural  changes,  20,26,27,56 
student  loans,  10 
surmountable  barrier  discrimination,  38,40 


n 


TDD,  77,78 

telephone  service,  see  -  Americans  with  Disabilities  Act,  Title  IV 

television,  77 

tenants'  obligations,  19 

threat  to  health  or  safety,  see  -  direct  threat 

transition  plans,  12 

transportation,  see  -  public  transportation  and  privately  operated  public  transportation 

TT,78 

TTY,78 

undue  hardship/burdens,  7,11,20,21,26,34,40,56 

unequal  facilities  or  services,  20 

UFAS,  see  -  Uniform  Federal  Accessibility  Standard 

Uniform  Federal  Accessibility  Standard,  15,28 

universities,  see  -  colleges  and  universities 

use  of  this  handbook,  4 

zoning,  60-61 
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